Brigham Young University Law School

BYU Law Digital Commons
Utah Supreme Court Briefs

1988

Salt Lake City, a legal and political subidivision v.
Tax Commission of the state of Utah, ex rel,
Mountain States Telephone and Telegraph Corp :
Joint Brief of Petitioners/Plaintiffs
Utah Supreme Court

Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_sc1
Part of the Law Commons
Original Brief Submitted to the Utah Supreme Court; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
Mark K. Buchi; Holme, Roberts, and Owen; Attorneys for Respondent in Intervention; R. Paul Van
Dam; Utah Attorney General; Leon A. Dever; Assistant Attorney General; Attorneys for Utah State
Tax Commission;
David E. Yocom; Salt Lake County Attorney; Karl L. Hendrickson; Deputy County Attorney; Bill
Thomas Peters; Special Deputy County Attorney; Steven W. Allred; Deputy Salt Lake City Attorney;
Attorneys for Appellant Salt LAke City.
Recommended Citation
Brief of Appellant, Salt Lake City v. Tax Commission, No. 880249.00 (Utah Supreme Court, 1988).
https://digitalcommons.law.byu.edu/byu_sc1/2207

This Brief of Appellant is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Supreme
Court Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.

BRIEp

STATE OF UTAH

sfti,
RS-CITY, a legal and
political subdivision,
Plaintiff,
-vsTAX COMMISSION OF THE STATE
OF UTAH, ex rel, MOUNTAIN
STATES TELEPHONE AND
TELEGRAPH CORP.,
Defendant.

Case NO. 88249/88250
Consolidated as Case
No,. 88249.
Priori!ty Category 14(a)

SALT LAKE COUNTY, a legal and
political subdivision,
Plaintiff,
-vs~
TAX COMMISSION OF THE STATE
OF UTAH, ex rel., MOUNTAIN
STATES TELEPHONE AND
TELEGRAPH CORP.,
Defendant.
JOINT BRIEF OF PETITIONERS/: 'LAIMTIFFS,
SALT LAKE CITY AND SALT LAKE COUN' 'Y, STATE OF UTAH
APPEAL FROM THE DECISION OF THE UTAH STATE TAX COMMISSION
ISSUED MAY 26, 1988, R.H. HANSEN, CHAIRMAN,
TAX COMMISSION OF UTAH
Mark K. Buchi, Esq.
HOLME ROBERTS AND OWEN
50 South Main, Suite 900
Salt Lake City, Utah 84144
(Attorneys for Respondent in
Intervention)
R. PAUL VANDAM, ESQ.
Attorney General of Utah
LEON A. DEVER, ESQ.
Assistant Attorney General
236 State Capitol Building
Salt Lake City, Utah 84114
(Attorneys for Utah State
Tax Commission)

DAVID E. YOCOM, #A 38 51
Salt Lake County Attorney
KARL L. HENDRICKSON, #A 1464
Deputy County Attorney
BILL THOMAS PETERS, #A 25 74
Special Deputy County
Attorney
9 Exchange Place, Suite 1000
Salt Lake City, Utah 84111
Attorneys for Salt Lake
County Appellant
STEVEN W. ALLRED, #A 6 0
Deputy Salt Lake City
Attorney
Attorney for Appellant Salt
Lak|e City
Ue*^

IN THE SUPREME COURT
STATE OF UTAH
SALT LAKE CITYf a legal and
political subdivision,
Plaintiff,
-vsTAX COMMISSION OF THE STATE
OF UTAH, ex relf MOUNTAIN
STATES TELEPHONE AND
TELEGRAPH CORP.,
Defendant.

Case No. 88249/88250
Consolidated as Case
No. 88249.
Priority Category 14(a)

SALT LAKE COUNTY, a legal and
political subdivision,
Plaintiff,
-vsTAX COMMISSION OF THE STATE
OF UTAH, ex rel., MOUNTAIN
STATES TELEPHONE AND
TELEGRAPH CORP.,
Defendant.
JOINT BRIEF OF PETITIONERS/PLAINTIFFS,
SALT LAKE CITY AND SALT LAKE COUNTY, STATE OF UTAH
APPEAL FROM THE DECISION OF THE UTAH STATE TAX COMMISSION
ISSUED MAY 26, 1988, R.H. HANSEN, CHAIRMAN,
TAX COMMISSION OF UTAH
Mark K. Buchi, Esq.
HOLME ROBERTS AND OWEN
50 South Main, Suite 900
Salt Lake City, Utah 84144
(Attorneys for Respondent in
Intervention)
R. PAUL VANDAM, ESQ.
Attorney General of Utah
LEON A. DEVER, ESQ.
Assistant Attorney General
236 State Capitol Building
Salt Lake City, Utah 84114
(Attorneys for Utah State
Tax Commission)

DAVID E. YOCOM, #A 38 51
Salt Lake County Attorney
KARL L. HENDRICKSON, #A 1464
Deputy County Attorney
BILL THOMAS PETERS, #A 25 74
Special Deputy County
Attorney
9 Exchange Place, Suite 1000
Salt Lake City, Utah 84111
Attorneys for Salt Lake
County Appellant
STEVEN W. ALLRED, #A 60
Deputy Salt Lake City
Attorney
Attorney for Appellant Salt
Lake City

TABLE OF CONTENTS
Page
JURISDICTION

1

STATEMENT OF NATURE OF PROCEEDINGS BELOW

1

STATEMENT OF ISSUES PRESENTED FOR REVIEW

2

STATEMENT OF THE CASE

3

STATEMENT OF FACTS

5

SUMMARY OF ARGUMENTS

8

ARGUMENT:
RESPONDENT STATE TAX COMMISSION ERRED IN
HOLDING THAT SALT LAKE COUNTY AND SALT
LAKE CITY LACK STANDING TO INTERVENE IN
THE PROCEEDING BEFORE IT

10

THE TAX COMMISSION'S DENIAL OF PETITIONERS
REQUESTS WAS TOTALLY WITHOUT REASONABLE
SUPPORTABLE FOUNDATION

16

POINT III: THE TAX COMMISSION IS WITHOUT AUTHORITY TO
COMPROMISE APPELLANTS' LOCAL OPTION SALES
AND USE TAXES

20

POINT I:

POINT II:

POINT IV:

POINT V:

THE TAX COMMISSION ACTS AS AN AGENT FOR
SALT LAKE CITY AND SALT LAKE COUNTY IN
ADMINISTERING AND COLLECTING LOCAL OPTION
SALES TAX AND AS SUCH, THE CITY AND
COUNTY'S SALES TAXES ARE TRUST FUNDS AND
THE TAX COMMISSION MUST REMIT THEM TO THE
ITY AND THE COUNTY WITHOUT DIVERSION OR
COMPROMISE

22

THE ADMINISTRATION AND COLLECTION CONTRACT
ENTERED INTO BY AND BETWEEN SALT LAKE CITY
AND THE UTAH STATE TAX COMMISSION AND SALT
LAKE COUNTY AND THE UTAH STATE TAX COMMISSION CANNOT BE CONSTRUED TO EXTEND TO THE
UTAH STATE TAX COMMISSION THE AUTHORITY TO
COMPROMISE AND SETTLE SALES TAX LIABILITY
WITHOUT THE CONSENT AND APPROVAL OF SALT
LAKE CITY AND SALT LAKE COUNTY

25

-l-

TABLE OF CONTENTS (Cont.) •

w ... -r

. . .

CERTIFICATE •''£ SK^Viuh
ADDENDUM

,.
.

.

ADDEL. ,
ADDENDUM
ADDENDUM **

;

,
.

27
....'.

29

,

31
32
33

, , ,

-u-

34

TABLE OF CASES CITED

Abbott v. Christensen, 660 P.2d 254 (Utah- 1983)
Bryant v. Deseret News Publishing Company, 120 Utah
241, 233 P.2d 355 (Utah 1951)
Board of Education of Granite School District
v. Salt Lake County, 656 P.2d 1030 (Utah 1983)
Jenkins v. Swan, 675 P.2d 1145 (Utah, 1983)..13, 14, 15
Kennecott Corp. v. Salt Lake County, 702 P.2d 451,
454 (Utah, 1985)
13, 14, 15
Land-Air, Inc., v. Parker, 435 P.2d 838 (Arizona 1968)
4 35 P.2d 838
Logan City v. Allen, 44 P.2d 1085 (Utah 1935); 72
Am.Jur.2d §854

-iii-

2

TABLE OF STATUTES CITED
Page
Constitutional Provisions
Utah Constitution, Article XIII, Section 11

20

Statutes
U.C.A. Section 59-1-210 (1953 as amended)
U.C.A. Section 59-1-403(1) (1953 as amended)

21
18, 19

U.C.A. Section 59-7-158 (1953 as amended)

20

U.C.A. Section 59-10-545 (1953 as amended)

20

U.C.A. Section 59-12-101 (1953 as amended)

5

U.C.A. Section 59-12-109 (1953 as amended)

18, 20

U.C.A. Section 59-12-201 (1953 as amended)

5, 17

U.C.A. Section 59-12-202 (1953 as amended)

23

U.C.A. Section 59-12-204 (1953 as amended)

3, 6, 17, 23

U.C.A. Section 59-12-206 (1953 as amended)

6, 23

U.C.A. Section 63-46b-9 (1953 as amended)
U.C.A. Section 78-2-2(3) (e) (1953 as amended)

11
1

Ordinances
Salt Lake City Code, Section 3 .04 .101-. 140
Salt Lake City Code, Section 3 . 04 .101-. 070
Salt Lake County Code, Section 3.08.010-. 100

-iv-

17
17
17

Rules
Rule 14, Rules of the Utah Supreme Court

1

Rule 14(a), Rules of the Utah Supreme Court

1

Rule R861-12A-1, Rules of the Utah State Tax
Commission

19

Rule R861-04A Rules of the Utah State Tax Commission..

11

Rule R861-05A Rules of the Utah State Tax Commission.il, 12
Rule 861-05A-MJ) Rules of the Utah State Tax
Commission

11

Texts
Corbin on Contracts, Volume 3, 2.Ed Section 559

26

Reinstatement of Contracts, 2d Section 206

26

3 Am Jur. 2d Agency, Section 1

23

17 Am Jur. 2d Contracts, Section 276

26

28 ALR 2d. 1419

21

72 Am Jur. 2d 854

21

-v-

JURISDICTION

Jurisdiction of the Supreme Court in this matter is found
in Section 78-2-2(3) (e) , Utah Code Annotated (1953 as amended).
Pursuant to Rule 14, Rules of the Utah Supreme Court, a Petition
for Writ of Review of the final decision of the Tax Commission
of Utah, R.H. Hansen, Chairman, in the matter has been properly
filed within the time required by Rule 14(a) of of Rules of the
Utah Supreme Court by Salt Lake City and Salt Lake County.

No

other claims remain to be determined in these proceedings and
appeal is taken to this Court.

STATEMENT OF NATURE OF PROCEEDINGS BELOW
This appeal is from the Order on Motion to Intervene and
Request to Review certain documents and records whereby the Utah
State Tax Commission denied intervention to Salt Lake City and
Salt Lake County and further denied the written request of Salt
Lake County to review documents and records thereby preventing
Salt Lake City and Salt Lake County from ascertaining the basis
for the Audit Division's determination of a sales tax deficiency, penalties and interest against Mountain States Telephone and
Telegraph Company in the approximate amount of $17,865,309.04.
In addition, Salt Lake City and Salt Lake County were prevented
from participating
"compromise"

P2:A

and/or

in any proceeding
"settlement"

1

of

involving
said

the purported

deficiency

through

negotiations

between

the

Tax

Commission

and Mountain

States

Telephone and Telegraph Company which negotiations took place
over objection by the Attorney General's Office as counsel for
the Sales Tax Audit Division of the State Tax Commission of
Utah.

The Tax Commission's Order on Motion to Intervene and

Request to review documents and records was issued on the 2 7th
day of May, 1988.

Petition for Writ of Review was timely filed

by Salt Lake County on the 24th of June, 1988 and Salt Lake City
on the 27th day of June, 1988.
the Supreme

Court

Thereafter writs were issued by

to the Utah State Tax Commission

Numbers 880249 and 880250.

as Case

Both cases have been consolidated

for purposes of this appeal as Case No. 88249.

STATEMENT OF ISSUES PRESENTED FOR REVIEW
1.

Whether Salt Lake City and Salt Lake County as direct

recipients of local option sales taxes that are collectible from
Mountain States Telephone and Telegraph Company have standing to
participate in proceedings wherein the tax liability is being
challenged.
2.

Whether or not the Tax Commission had a reasonable

foundation upon which to conclude that Salt Lake City and Salt
Lake County could only review taxpayer records for the limited
purposes of allocation and distribution of local option sales
taxes.

2
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3.

Whether or not the Tax Commission has authority to

compromise

Salt Lake City and Salt Lake County

local option

sales and use taxes.
4.

Whether

the

Tax

Commission,

as

the

statutory

and

contractural collecting agent for Salt Lake City and Salt Lake
County can disregard its fiduciary responsibility to remit such
taxes without diversion or compromise.
5.

Whether or not the contractural grant of authority to

the Tax Commission to "collect" local option sales and use taxes
for and in behalf of Salt Lake City and Salt Lake County can be
construed

to extend

to the Tax Commission

the authority

to

compromise and settle sales tax liability without the consent
and approval of Salt Lake City and Salt Lake County.

STATEMENT OF THE CASE
Petitioners, Salt Lake City and Salt Lake County, derive a
substantial portion of their operating revenues from the assessment, collection and distribution of the local option sales and
use tax monies collected as a result of the enactment of local
option sales tax ordinances as authorized by Utah Code Annotated
§59-12-204, 1953 as amended.
Salt Lake
separate

City

agreements

and
with

Salt Lake
the

Utah

County

each

State

Tax

entered
Commission

into
to

administer Salt Lake City and Salt Lake County's local sales and
use tax ordinance.
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Each agreement was drafted by the Utah State

3

Tax Commission and each was submitted with direction to return
the same signed by the appropriate Salt Lake City and Salt Lake
County authority.

Both agreements extend to the Tax Commission

the authority and obligation to collect local option sales and
use taxes for each entity.
to the Tax Commission

However, neither agreement extends

the authority

to compromise

or

settle

sales tax revenues owed to Salt Lake City and Salt Lake County
determined to be due and owing as a result of a sales and use
tax audit.
Included among those entities that are required to collect
and/or pay the local option sales and use tax pursuant to said
ordinances was Mountain States Telephone and Telegraph Corporation.

During 1987 the Auditing Division of the Utah State Tax

Commission, as a result of an audit, assessed additional sales
and use taxes as well as penalties and interest thereon against
Mountain

States

Telephone

and

Telegraph

Company.

Mountain

States Telephone and Telegraph Company timely filed a petition
for

redetermination

of

its

sales

tax

liability.

The

audit

division through its counsel, the Attorney General for the State
of Utah, filed a response.

Thereafter, Salt Lake City and Salt

Lake

of

County

as

recipients

a

substantial

portion

of

said

deficiency, filed a Motion to Intervene in the proceedings and
requested specific information concerning the audit, the basis
upon which the deficiency was assessed and other

information

relative to the deficiency, penalties and interest.

4
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After a

hearing before th Tax Commission of both motions to intervene,
the Tax Commission issued an Order determining that neither Salt
Lake City nor Salt Lake County had the standing to intervene in
the proceedings and the request

for intervention was denied•

The written request of Salt Lake County to review the records
relating to the audit and assessment of Mountain States Telephone and Telegraph Company was also denied.

Separate petitions

for Writ of Review were timely filed by Salt Lake City and Salt
Lake County.

Writs were duly issued as a result of each Peti-

tion , and both cases were subsequently consolidated before the
Supreme Court.

STATEMENT OF FACTS
The State of Utah has, pursuant to its taxing power,
enacted the Sales and Use Tax Act, (U.C.A. 59-12-101, et

seq,)

As a compliment to its ability to raise revenues for state
purposes, the State has empowered cities and counties to enact a
Local Sales and Use Tax to raise revenue for local purposes.
(U.C.A. §59-12-201 et seq.)
Pursuant to that enabling legislation, Salt Lake City and
Salt Lake County have, by ordinance, each enacted and levied a
local option sales tax.
In accordance with the statutory mandate of the Local Sales
and Use Tax Act, Salt Lake City and Salt lake County have each
entered into agreements with the Tax Commission of the State of

P2:A
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Utah (U.C.A. §59-12-204).

The agreements were drafted by the

Commission and imposed upon Salt Lake City and Salt Lake County
upon an adhesion basis.

(R-48-51) .

The terms of the agree-

ments , in part, reflect state statute which provides that the
Commission shall perform the functions incidental to the administration and operation of the local sales tax.

For this

service, the Commission is paid a fee of 2-1/2% of the tax by
the petitioners (U.C.A. §59-12-206).
The agreements create the basis for the relationship
between the Commission and petitioners and are devoid of any
grant to the Commission of the authority to settle or compromise
the

petitioners1

independently

imposed

local

sales

tax.

(R-48-51) .
By the terms of Article 1, paragraph 7 of the agreement
with the County, the Commission agrees to permit authorized
personnel of the County to examine the records and procedures of
the Commission concerning the County tax collections and the
records of taxpayers subject thereto. (R-50).

The Commission's

agreement with Salt Lake City, contains an identical provision
(Addendum 1 ) .
As part of its administrative function, on December 30,
1987, the Auditing Division of the Utah State Tax Commission
issued its Statutory Notice of Deficiency and Amended Audit
Report to Mountain States Telephone and Telegraph Company.
(R-191-217.)

6
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On December 31, 1987 Mountain States Telephone and Telegraph Company, through its attorneys, protested the assessment
of additional taxes, and interest and petitioned the Utah State
Tax Commission for a hearing and a redetermination of its sales
tax deficiency which deficiency had been fixed at $12,629,013.52
together with penalties in the amount of $1,262,401,41 and
interest in the amount of $3,987,894.11 or a total deficiency of
$17,865,309.04.

(R-184-190).

On the 29th day of January, 1988, the Auditing Division of
the Utah State Tax Commission filed an Answer to the Petition
for Redetermination.

(R-123-138).

Thereafter, Petitioner, Mountain

States Telephone and

Telegraph, initiated a "settlement" conference before the Tax
Commission wherein Mountain States Telephone and Telegraph
involved the Tax Commission in negotiations for settlement.

The

Auditing Division, through its attorney, the Attorney General of
the State of Utah, objected to the Tax Commission, which was to
hear the case, entering into settlement negotiations, as an
active participant.

(R-139-146).

On April 8, 1988, after learning of the fact that the Audit
Division had made a determination and a request for redetermination and a Request for Hearing had been filed, but no
hearing date had been set, Salt Lake City and Salt Lake County,
as recipients of a substantial portion of the tax monies in
dispute, filed separate motions to intervene.

P2:A
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(R-79-87).

Salt

Lake City and Salt Lake County each filed formal motions for
oral argument on April 11, 1988.

(R-63-69).

Opposition to both

motions was filed by Mountain States Telephone and Telegraph.
(R-92-109).
Additionally, on April 14, 1988, Salt Lake County, through
its special counsel, Bill Thomas Peters, requested to review the
sales tax audit performed by the audit division, the petition
for redetermination

filed by Mountain States Telephone and

Telegraph and any correspondence between the Tax Commission and
Mountain States Telephone and Telegraph concerning the matter.
(R-045-46) .
After stating their position in oral argument before the
Commission, the Commission on the 27th day of May, 1988, issued
an Order on Motion to Intervene and Request to Review certain
documents and records.

Intervention was denied both entities

and Salt Lake County's request to review documents and records
was also denied.

(R-36-38).

Petition for Writ of Review was timely filed with this
Court on the 24th day of June, 1988 by Salt Lake County (R-26-31)
and on June 27, 1988 by Salt Lake City.

Thereafter, writs were

issued to the Utah State Tax Commission.

(R-ll-13 and R-32-34).

SUMMARY OF ARGUMENTS
Salt Lake City and Salt Lake County, as direct recipients
of local option sales and use taxes have standing to intervene

8
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into proceedings initiated by a taxpayer to challenge a determination of tax liability, penalties and interest.

Addition-

ally, Salt Lake City and Salt Lake County have the right,
subject to the obligation to maintain confidentiality, to review
the records of the taxpayer and Audit Division which gave rise
to the assessment of a deficiency, penalties and interest.
The Tax Commission has only that authority granted by the
constitution, statute, ordinance and contract.

That authority

is limited to administering the local sales tax ordinance, and
collecting and distributing sales taxes to those entities that
have implemented the local option sales and use tax.

That

authority does not include the right to settle, compromise or
forgive sales taxes, penalties and interest that have been
determined and assessed by the Auditing Division of the Tax
Commission as a result of an audit of a taxpayerfs records.

Nor

can the Agreement drafted by the Tax Commission and imposed upon
Salt Lake City and Salt Lake County by the Tax Commission be
interpreted to include such authority.

The authority to collect

does not include the authority to compromise, forgive or settle.
Any ambiguity in the contracts between Salt Lake City and Salt
Lake County and the Tax Commission must, under Utah law, be
construed in favor of Salt Lake City and Salt Lake County and
against the Tax Commission.

P2:A
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POINT 1
RESPONDENT STATE TAX COMMISSION ERRED IN
HOLDING THAT SALT LAKE COUNTY AND SALT
LAKE CITY LACK STANDING TO INTERVENE IN
THE PROCEEDING BEFORE IT.
This matter arose when Salt Lake County and Salt Lake City
learned that Formal Petitions for Redetermination had been filed
before the Utah State Tax Commission by Mountain States Telephone seeking relief from a Notice of Deficiency issued by the
auditing division of the Utah State Tax Commission for sales and
use taxes (including Local Option Sales and Use Taxes owed Salt
Lake County and Salt Lake City) determined by the Auditing
Division to be due and owing an amount in excess of $20 million

dollars.

Salt Lake County1s

and Salt

Lake City^s

entitlement

to

portions of the contested revenue were predicated upon the
adoption of ordinances by Salt Lake City and Salt Lake County
imposing Local Option Sales and Use Taxes upon all sales occurring within the geographical boundaries of Salt Lake City and
the unincorporated area of Salt Lake County.

Petitioners1 right

to the revenues was not predicated upon being allowed a share in
the State sales and use tax revenues, but rather upon the
separate ordinances duly adopted by the governing bodies of each
of the entities.

Additionally the county and city were

concerned that settlement discussions were occurring and that
portions of the funds due them would be compromised by the State
Tax Commission without their consent.

While the Tax Commission

would not confirm the existence of the discussion they were in

P2:A
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fact offering to compromise not only the tax amounts but also
the scope of the tax base.

R. 181-183.

The County and City

sought to intervene in the proceeding, then before the Tax
Commission, pursuant to Rules R861-04A and R861-05A Rules of the
Utah State Tax Commission.

Rule R861-04A-1(A) generally de-

scribes the standards under which an individual may request the
State Tax Commission to commence an adjudicative proceeding.
The standards adopted by the Commission in that Rule are:
"Any party directly or adversely affected by an
action or a contemplated action of the commission,... may file a petition for agency action."
Recognizing that a separate action on the same issues as
those under consideration in the Mountain States Telephone
appeal of the Notice of Deficiency would be redundant, the
County and City sought, pursuant to R861-05A-1(J), to intervene
in the Mountain States Telephone Proceeding.

That rule provides

in pertinent part that:
"The commission will allow intervention on
the same basis as above described for consolidation of matters, upon the petition of the parties
seeking intervention as provided in Rule R861-05A
and Utah Code Ann. §63-46b-9."
That provision then goes on to state that "any order permitting
intervention shall comply with the confidentiality provision of
Utah law and shall respect the right of privacy of all taxpayers."
Intervention was appropriate in the case because of the
legal

P2:A

standards

for

intervention

11

and

for

consolidation

established by the Commission.

Specifically R861-05A(I) pro-

vides as follows:
"The presiding officer may allow consolidation of matters when the same tax assessment or
series of assessments are involved in each, or
where the fact situations and the legal questions
presented are virtually identical."
Consolidation is not forced upon any party where the party
desires a separate hearing unless the multiplicity of hearings
on a single fact situation or point of law would not be in the
public interest or serve the cause of expeditious tax administration.
Salt Lake County and Salt Lake City submit that they met
the requirements of the Tax Commission's rules with respect to
commencement of agency actions or intervention in ongoing agency
actions.

Specifically the local option sales tax is an indepen-

dent tax base for local governments and both Salt Lake County
and Salt Lake City receive revenue from the Local Option Sales
and Use Tax only because they have adopted their Local Option
Sales and Use Tax ordinances and established tax rates thereunder.

Any action by the Tax Commission with respect to a deter-

mination as to what constitutes a taxable sale directly and
immediately affects the revenues of the County and City.

Any

compromise of tax amounts due and owing or penalties and interest assessed for non-payment reduces the revenues those entities
receive.

P2:A
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The Commission denied the motions of the County and City to
intervene in the pending matter holding that both parties lacked
standing to raise any issue involving the Local Option Sales and
Use Tax other than the accuracy of the allocation or distribution to local governments.
The County and City submit that the Commission erred in
denying their motions and ruling they lacked standing to assert
their claims.

This Court has addressed the requirements for

standing on several occasions.

The benchmark case against which

standing issues are judged is Jenkins v. Swan, 675 P.2d 1145
(Utah, 1983).

In that case the Court established a new three

step inquiry to determine whether a plaintiff has standing.
That inquiry entails:
"1. We first apply traditional standing criteria
which require that (a) the interest of the parties be
adverse, and (b) the parties seeking relief have a
legally protectable interest in the controversy.
Plaintiff must be able to show that he has suffered
some distinct and palpable injury which gives him a
personal stake in the outcome of the legal dispute.
2. If the plaintiff has no standing under the
first step, then he may have standing if no one has a
greater interest than he and if the issue is unlikely
to be raised at all if the plaintiff is denied standing.
3. In unique cases, standing may be established
by showing that the issues raised by the plaintiff are
of great public importance and ought to be judicially
resolved."
Kennecott Corp. v. Salt Lake County, 702 P.2d 451, 454 (Utah,
1985) , quoting from Jenkins v. Swan, supra.

13
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The Petitioners submit that they meet the tests outlined by
the Jenkins Court as affirmed in the Kennecott case.

Specif-

ically, the Petitioners' resistance to compromise and settlement
is adverse to the stated position of the Tax Commission and
clearly adverse to the position of the taxpayer.

Additionally,

the determination of tax liability, the amount of funds which
are generated by the Local Option Sales and Use Tax and the
reduction of public revenues occasioned by settlements or
compromises directly affect the Petitioners1
taxing functions.

budgeting and

As the Court noted in an analogous situation

in Kennecott Corp. v. Salt Lake County, Id. at 454, a critical
factor for consideration in the standing discussion is the
effect of the under-assessment (or in the present case, compromise of lawful assessments) on local government
capabilities.

financing

As the Court noted "If the value of state as-

sessed properties is under-assessed, the mill levy and debt
limitation on the county could well prevent the county from
raising adequate revenues to perform its statutorily established
responsibilities."

Id. at 454.

The Court additionally noted

that while there was no specific statute granting counties the
authority to challenge assessments made by the State Tax Commission, where there is a direct affect on the budgeting and taxing
functions of the local government, standing exists.

Id. at 454.

Petitioners further submit that they also met the second
test outlined

in the Jenkins decision.

14
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Should

the Tax

Commission, under a cloak of absolute secrecy, embark upon a
process of compromise and settlement of tax obligations determined due and owing by its Auditing Division, who will be heard
to protect the local governments1

interest?

Certainly the

taxpayer will not challenge the legality of the compromise and
the reduction of its tax liability.

Further, it is unlikely

that the Tax Commission itself will challenge that compromise.
The Tax Commission, apparently unable to distinguish between its
quasi-judicial responsibility and its administrative functions
as an agency of state government, has asserted throughout its
pleadings and its decision that its1 Auditing Division has no
separate existence and that it, the Tax Commission, determines
the tax liability.

While this portion of the Tax Commission's

decision is contradicted by its actual practice of allowing the
Auditing Division to establish tax liability and the taxpayer to
formally appeal through the Tax Commission's own code of administrative procedures, the statement is significant in that it
represents the Tax Commission's view that it is the final and
ultimate authority with respect to whether Local Option Sales
and Use Taxes may be compromised and whether its divisions or
local governments may disagree.

Petitioners therefore submit

that they clearly meet the test outlined

in Jenkins and

Kennecott under both the first and second elements of the
standing inquiry.
controversy.
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Petitioners have a personal stake in the

Salt Lake County

15

and

Salt Lake City reap

substantial financial benefits if the decision of the Auditing
Division of the Tax Commission is sustained.

They suffer

significant financial losses if the amount is compromised in a
way that reduces the revenues generated from their own local
option tax.

Moreover only local governments have an interest in

the Local Option Sales and Use Taxes.

No other parties have any

claim to those funds, therefore, the issue of the State's
authority to compromise them is unlikely to be raised if petitioners are denied standing.

This is certainly the case if, as

the Tax Commission asserts, all records with respect to those
local revenues are secret and they may conduct the affairs of
not only the State, but local governments, under a veil of
absolute secrecy with no review as to the compromises made, the
settlements offered or the penalties abated.

Therefore applying

the Jenkins v. Swan, supra., and the Kennecott Corp. v. Salt
Lake County, supra, standards, Salt Lake County and Salt Lake
City have standing to raise the issues as to what items are
included in their tax bases and whether those amounts may be
compromised in proceedings before the Tax Commission without
their consent.

The Commission's decision was clearly erroneous

and should be overturned.

POINT II
THE TAX COMMISSION'S DENIAL OF PETITIONERS
REQUESTS WAS TOTALLY WITHOUT REASONABLE
SUPPORTABLE FOUNDATION

P2:A
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Petitioners, Salt Lake City and Salt Lake County have been
authorized to impose a local option sales and use tax pursuant
to §59-12-201 et. seq. , Utah Code (The Local Sales and Use Tax
Act).

Pursuant to the mandates of §59-12-204, Utah Code, the

City enacted §3.04.010-.070 Salt Lake City Code and the County
enacted 3 .04.101-.140 and 3.08.010-.100 Salt Lake County Code
and levied the subject taxes.

Additionally, and again pursuant

to §59-12-204, supra, the City and County, in 1975, entered into
respective agreements with the Tax Commission.
These respective agreements between the Tax Commission and
Salt Lake City and Salt Lake County (Addendums 1 and 2 attached
hereto) created certain rights and obligations between the
parties which are statutorily mandated i.e. that the Commission
shall "perform all functions incident to the administration or
operation . . ."of the local entity's sales and use tax ordinance.

Other provisions however were included in these agree-

ments on an adhesion basis.

Included among these provisions is

Article II paragraph 7 (City Agreement) and Article I paragraph
7 (County Agreement) which provide:
7. RECORDS OF THE COMMISSION. THE COMMISSION AGREES
TO PERMIT AUTHORIZED PERSONNEL OF THE MUNICIPALITY OR
COUNTY TO EXAMINE THE RECORDS AND PROCEDURES OF THE
COMMISSION CONCERNING THE LOCAL TAX LAW, THE ORDINANCE
AND THE RECORDS OF TAXPAYERS SUBJECT THERETO. (Emphasis added.)
On or about April 14, 1988, Petitioner Salt Lake County,
pursuant

to its Agreement with the Commission,
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formally

requested the opportunity to review the following information in
the custody of the Commission:
1.

The sales tax audit performed by-the Commission;

2.

Mountain Bell's Petition for Redetermination; and

3.

Any other correspondence between Mountain Bell and the

Commission relative to this matter.
On or about that same day, Petitioner, Salt Lake City,
contacted an unidentified employee of the sales and use tax
division of the Commission and made inquiry concerning the
procedure for requesting information regarding this matter.
Petitioner, Salt Lake City, was advised by such employee that
the matter was not public and no information relative thereto
could be disclosed.
The information requested is information that has been
filed with or generated by the Commission pursuant to Part 1,
Chapter 12, Title 59, Utah Code

(Sales and Use Tax Act).

Contained therein is the following provision:
59-12-109. The confidentiality of returns and other
information filed with the Commission shall be governed by §59-1-403.
In 1987, the Legislature enacted §59-1-403, Utah Code,
which, inter alia, provides that no tax commissioner or other
employee of the Tax Commission may divulge information gained
from any return filed with the Commission.
Relying upon §59-1-403(1) the Commission, in its Order of
May 26, 1988, concluded that it was prevented from providing the
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requested information and determined that cities and counties
may only review Commission and taxpayer records in order to
determine if sales taxes had been properly allocated and distributed.
Petitioners strongly resist the interpretation provided by
the Commission.

Not only is such an interpretation nonsensical

but is blatantly contrary to the clear language of the respective agreements and pertinent statutory language.
Attention is invited to subsection

(3) (b) of §59-1-403,

which provides:
Notwithstanding Subsection (1) and for all taxes
except individual income tax and corporate
franchise tax, the commission may, by rule, share
information gathered from returns and other
written statements with the federal government,
any other state, any of their political subdivisions, or any political subdivision of this
state if these political subdivisions or the
federal government grant substantially similar
privileges to this state.
It is readily apparent that the subsection (1) confidentiality
requirements are not all-encompassing and take into account the
needs of cities and counties to have access to such information.
Subsection (3) (b) is totally consistent with the requirements of paragraphs 7 of the Agreements.
In accordance with that subsection, the Commission has
adopted Rule R861-12A-1

entitled

Regarding Public Disclosures."

Subsections E an F thereof

respectively provide:
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"Policies and Procedures
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E. Reciprocal Agreements. Pursuant to Utah Code Ann.
§§59-7-158, 59-10-545, and 59-12-109, the Commission may
enter into individual reciprocal agreements to share
specific tax information with authorized representatives of
the United States Internal Revenue Service, tax officials
of other states, and representatives of local governments
within the state of Utah; provided, however, that no
information will be provided to any governmental entity if
providing such information would violate any statute or any
agreement with the Internal Revenue Service.
F. Other Agreements. Pursuant to Utah Code Ann. §59-12109, the Commission may provide departments and political
subdivisions of the state of Utah with copies of returns
and other information required by Chapter 12 of Title 59.
This information is available only in official matters and
must be requested in writing by the head of the department
or political subdivision. The request must specifically
indicate the information being sought and how the information will be used. The Commission will respond in writing
to the request and shall impose conditions of confidentiality on the use of the information disclosed.
While Petitioners assert that the Agreements, in and of
themselves, are sufficient to require the Commission to share
the requested information, the cumulative effect of the Agreements, when read in conjunction with pertinent statutes and Tax
Commission rules, leads to the conclusion that the Commission's
denial of the Petitioner's requests were totally without reasonably supportable foundation.

POINT III
THE TAX COMMISSION IS WITHOUT AUTHORITY TO
COMPROMISE PETITIONERS' LOCAL OPTION SALES
AND USE TAXES.
A review of the Utah Constitution, Article XIII, Section 11
(creation of State Tax Commission), Utah Code Annotated, Section
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59-1-210 (general powers and duties of tax commission, and Utah
Code Annotated, Section 59-12-201, et seq. (Local Sales and Use
Tax Act) makes it absolutely clear that the Tax Commission is
without authority to compromise or settle the tax liability of
Mountain Bell in this case.

Absent express legislative authori-

ty, neither a political subdivision nor an officer of the state
has the authority to remit or release a claim for taxes, either
in whole or in part, or to compromise such a claim.

Logan City

v. Allen, 44 P.2d 1085 (Utah 1935); 72 Am.Jur.2d §854.

See,

also, 28 A.L.R.2d 1419.
In Logan City v. Allen, 44P.2d 1085 (Utah 1935), this Court
was asked to determine whether the Board of County Commissioners
of Cache County and the State Tax Commission could effect a
settlement or compromise with the William Budge Memorial Hospital of its 1929, 1930, and 1931 property taxes.

Logan City was

challenging a settlement for delinquent taxes, penalties, and
interest entered into between the Hospital and the Board of
County Commissioners of Cache County.
The Court determined that the question for decision was
whether the county commission and State Tax Commission had
authority to effect a settlement.

There was specific statutory

authority in effect that conferred upon the Board of County
Commissioners and the State Tax Commission the power to adjust
or compromise delinquent real property taxes for purposes of
redemption.

The Supreme Court concluded, "...that the Board of
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County Commissioners and State Tax Commission had authority
under Section 6054, as amended, in the exercise of joint judgment, to determine whether the interest of the state and county
would be subserved in accepting less than the total amount of
tax, interest, penalty, and costs."

44 P.2d, at 1089.

In the Allen case, supra, the court looked for and found
specific authority.
case.

No such authority exists in the instant

None is found in the Constitution, in the statute defin-

ing the powers and duties of the Tax Commission, nor in the
Local Sales and Use Tax Act.

Absent such specific constitution-

al or legislative authority, the Tax Commission cannot compromise local option sales and use taxes assessed pursuant to Salt
Lake City and Salt Lake County's local option sales tax ordinances.

POINT IV
THE. TAX COMMISSION ACTS AS AN AGENT FOR SALT
LAKE CITY AND SALT LAKE COUNTY IN ADMINISTERING AND COLLECTING LOCAL OPTION SALES TAX
AND AS SUCH, THE CITY AND COUNTYf S SALES
TAXES ARE TRUST FUNDS AND THE TAX COMMISSION
MUST REMIT THEM TO THE CITY AND THE COUNTY
WITHOUT DIVERSION OR COMPROMISE.
The Legislature has provided that local option sales tax
revenues are funds provided to counties, cities, and towns as:
...an added source of revenue and to thereby
assist them to meet their growing financial
needs. It is the legislative intent that this
added revenue be used to the greatest possible
extent by the counties, cities, and towns to
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finance their capital outlay requirements and to
service their bonded indebtedness.
See Utah Code Section 59-12-202 (1953, as amended).
The4 role of the Tax Commission with regard to local option
sales taxes is as a collecting agent.
Annotated (1953, as amended).

See §59-12-206, Utah Code

Additionally, the Tax Commission

administers the operation of the local option sales tax ordinance.
ed) .

See §59-12-204(4) Utah Code Annotated (1953, as amendIn both respects, the Tax Commission acts as an agent for

its principals, the city and the county and is paid a fee of 2
1/2% of the tax.

U.C.A. §59-12-206

(1953 as amended).

A

fiduciary relationship exists between Salt Lake City and the Tax
Commission and Salt Lake County and the Tax Commission as
regards the local option sales tax ordinances enacted by both
entities.

This agency relationship is established not only by

statute, but arises from the contract entered into by and
between Salt lake City and the Tax Commission and Salt Lake
County and the Tax Commission.

The agency relationship and the

fiduciary responsibility arising therefrom between a tax collector and a tax recipient was recognized by the Supreme Court of
the State of Utah in the Board of Education of Granite School
District v. Salt Lake County, 656 P.2d 1030 (Utah 1983), wherein
the Court determined that the Salt Lake County Treasurer acted
as a fiduciary and the funds collected by the Treasurer were
held in trust for the school districts and other entities for
which he was collecting property taxes.
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See also, 3 Am Jur. 2d

Agency, Section 1.

In the instant case, the Tax Commission is

collecting sales taxes for the city and for the county.

It is

therefore the agent pursuant to statute and contract for Salt
Lake City and Salt Lake County.

As an agent, it has a fiduciary

responsibility to collect and remit sales tax revenues to Salt
Lake City and to Salt Lake County.

However, the authority of

the Tax Commission to "collect" does not carry with it the
authority to compromise or to release any part of the sales tax
obligation of Mountain States Telephone and Telegraph or any
other entity or person responsible to remit and pay sales taxes.
While the question of whether or not the authority to
collect also includes the authority to compromise, release or
settle has not been specifically decided by this Court, the
Supreme Court of Arizona in the case of Land-Air, Inc., v.
Parker, 435 P.2d 838 (Arizona 1968), has addressed the issue.
In that case, the Supreme Court was asked to determine whether
or not the authority to collect payments made pursuant to a
conditional sales agreement also included the authority to
settle.

While the Court affirmed the decision of the trial

court in finding that the agent was given authority to compromise or novate the initial contract entered into between the
parties, the Court made the following observation concerning
whether or not the authority to collect could be extended to
include the authority to compromise or to release any part of a
debt.

The Court observed as follows:
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"The facts clearly show that Allied had authority
to collect. However, the law is well settled
that the power to collect does not give an agent
authority to compromise or to release any part of
a debt. In the instant case, the agent had not
only the power to collect, but according to the
testimony, he had the power to settle. The word
"settle" could be construed to have different
meanings. But, there can be little question but
what it added something to the power to collect."
435 P.2d 838 at page 43. (Emphasis supplied.)
In the instant case, there is no language in the local
option sales and use tax statute that gives the Tax Commission
the authority to "settle" or "compromise".
administer and collect.

Its authority is to

Nor does the contract between Salt Lake

City and the Tax Commission and Salt Lake County and the Tax
Commission contain

such

language.

Absent

such

additional

language of authorization, any attempts by the Tax Commission to
compromise or settle Mountain States Telephone and Telegraph
Company's sales tax liabilities, penalties and interest in the
instant case is beyond their constitutional, statutory and
contractural authority.

Any settlement between the Commission

and Mountain States Telephone and Telegraph would therefore be
null and void as against Salt Lake City and against Salt Lake
County.
POINT V
THE ADMINISTRATION AND COLLECTION CONTRACT
ENTERED INTO BY AND BETWEEN SALT LAKE CITY
AND THE UTAH STATE TAX COMMISSION AND SALT
LAKE COUNTY AND THE UTAH STATE TAX COMMISSION CANNOT BE CONSTRUED TO EXTEND TO THE
UTAH STATE TAX COMMISSION THE AUTHORITY TO
COMPROMISE AND SETTLE SALES TAX LIABILITY

P2:A
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WITHOUT THE CONSENT AND APPROVAL OF SALT
LAKE CITY AND SALT LAKE COUNTY.
As set forth in Points III and IV, neither the legislative
enactments nor the contracts between the Tax Commission and Salt
Lake City and Salt Lake County contain language extending to the
Tax Commission the authority to "settle" or "compromise" sales
tax liability.

The contracts that are the subject matter of

this proceeding were drafted by the Utah State Tax Commission.
Indeed, the contracts were prepared by the Tax Commission,
forwarded to Salt Lake City and to Salt Lake County with specific instructions to execute the contract and return the contract
to the Utah State Tax Commission.

While it is clear from the

plain language of the contract that there is no agreement
between the parties that the Tax Commission could "settle" or
"compromise" the sales tax liability owed to either Salt Lake
City or Salt Lake County, any interpretation of the contract on
this issue would have to be against the Tax Commission and in
favor of Salt Lake City and Salt Lake County respectively
because the Tax Commission was the party that chose the contract
words.

Abbott v. Christensen, 660 P.2d 254 (Utah 1983).

And,

as is stated in Section 206, Restatement Second Contracts
concerning interpretation:
"In chosing among the reasonable meanings of a
promise or agreement or a term thereof, that
meaning is generally preferred which operates
against the party who supplies the words or from
whom a writing otherwise proceeds." See also
Corbin on Contracts, Volume 3, 2.Ed Section 559,
and 17 Am Jur. 2d Contracts Section 276, citing
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Bryant v. Deseret News Publishing Company, 120
Utah 241, 233 P.2d 355 (Utah 1951).
Therefore, given the fact that the Utah State Tax Commission drafted the contract which the City and the County were
obliged to sign substantially in the form prepared by the Tax
Commission, any interpretation concerning its terms and meaning
where ambiguous, must be interpreted most strongly against the
Tax Commission and in favor or Salt Lake City and Salt Lake
County.

Abbott v. Christensen, and Bryant v. Deseret News

Publishing Company, Supra.

Therefore the interpretation assert-

ed by the City and the County that the ministerial administrative authority given to the Utah State Tax Commission and the
authority to collect sales tax monies for and in behalf of Salt
Lake City and Salt Lake County, cannot and does not include the
authority to settle or compromise sales tax, penalties and
interest.

CONCLUSION
This Court has the opportunity to remove the cloak of
absolute secrecy concerning the compromise and settlement of
sales and use tax obligations determined to be due and owing to
local governments.

If the position of Mountain States Telephone

and Telegraph Company and the Tax Commission is sustained, who
will be heard to protect the public interest in future audits
and compromises?

Upon what basis will they be settled?

Will

such settlements be based upon principles uniformly applied to

P2:A
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all taxpayers or will a few large corporations get preferential
treatment?
The Legislature enacted the local option sales and use tax
act to assist counties, cities and towns to meet their financial
needs•

In doing so, it did not give the Tax Commission the

authority to secretly defeat that legislative purpose.
Appellants further assert that it is improper for the Tax
Commission, when called upon to exercise its quasi judicial
function, to actively engage in settlement negotiations as a
participant.

Particularly is this the case when the audit

division, as one of the parties to the proceedings, objects to
the negotiations.

The audit was complete, Mountain States

Telephone and Telegraph Company requested a hearing before the
Commission.

It was improper for the Commission at that stage of

the proceedings to negotiate a settlement.
Neither the Constitution, the applicable statutes nor the
contracts entered into between Salt Lake City, Salt Lake County
and the Utah State Tax Commission give the Commission the
authority to settle or compromise a tax deficiency, penalties
and interest.

The authority granted is to collect and distrib-

ute the sales tax, not give it away through secret compromises
and settlements.
The Tax Commission has failed to adhere to the terms and
conditions of the agreement it drafted and imposed upon Salt
Lake City and Salt Lake County.
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It has failed to supply upon request, the information
concerning the audit of Mountain States Telephone and Telegraph
Company requested in writing by Salt Lake County and orally by
Salt Lake City.

It has exceeded the authority granted by

contract to act as a collecting agent for Salt Lake City and
Salt Lake County
For the above and foregoing reasons, it is respectfully
submitted that the decision of the Tax Commission should be
reversed and set aside and that the case be remanded to the Tax
Commission for purposes of a full hearing with full participation therein by Salt Lake City and Salt Lake County.
RESPECTFULLY SUBMITTED this 6th day of July, 1989.

KARL L. HENDRICKSON
Deputy County Attorney

BILL THOMAS PETERS
Special Deputy County
Attorney

STEVEN W. ALLRED
Deputy Salt Lake City Attorney
CERTIFICATE OF SERVICE
I do hereby certify that I caused to be served four
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copies of the foregoing Brief of Petitioners as required by Rule
26(b) of the Rules of Utah Supreme Court upon the following:
Mark K. Buchi, Esq.
HOLME ROBERTS AND OWEN
50 South Main, Suite 900
Salt Lake City, Utah 84144
R. PAUL VANDAM, ESQ.
Attorney General of Utah
LEON A. DEVER, ESQ.
Assistant Attorney General
236 State Capitol Building
Salt Lake City, Utah 84114

BILL THOMAS PETERS

30
P2:A

ADDENDUM 1

-31-

ANOAfftOVO

HAY 2 0*75

C^UJ
rOH STATL Ai)KUN^I HAT ION

^GHLLMILNT

W***WZ!L
^

***

^ ~ U * LOCAi. S A L £ i AND I St. TAXi^

To 4dmuuster the provisions oi Title ii. v h4pt» r *, l t * h * odr
Annotated l^Si, 4* An^ndcd, titled 4ad kno* n A» "I he L ruform i.ovA* .v>4lr»
And t • • T4* L A * of I t 4 V \ the MAtc TA* L o n i n a n t o n of I t4h # pur»u4nt to
•44«1 4*t And

S a l t Lake C i t y

> * pulUicAl subdivision ui the stAt* ul llAh #

pursu*** ta 4 s * l e s 4*d use t*« ordl*4nc* oi s4id u.ufUvipAlity ur county, 4
copy 0/ mtucfc orduiAnce is hereby furnished or h4» been submitted, do 4gree

..Wto-:

riECEIVEO
ARTICLE i

viv ^ • ^75

DEFINITIONS

RECEIVED 8V
Auditing Division

I n l e e s ifc* contest othorwts* requires, whrnever the following termn
r ui Uue A§reement they sh*il bi interpreted to m t t n the following:
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"fcfuiucipAlity" sh*U me4n 4ny municipality noted, through it's

Authorised elective officers or o/ficials who 4re Authorised lo
esecute blading Agreements m the M m i off for, SA4 in beitalf
of sold municipality,
J,

'Xlauaty" shall mean Any county noted, through it*s Authorised

elective officers or officials who Are Authorised to execute binding
Agreements in the name of, (or, And m behalf of »sid county.

'
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4.

"Local Taxe*" »hall me«n the sAle» And use tAxes And includes

penalties And interest imposed by A mumcipAluy or county under
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"Retailer" shall mean any person, partnership, corporation,

puhUc utility, joint venture or other entity from whom the tax
specified in the t w i o r m Local Sales and l s e Tax Law is c t l l e c t e d ,

ARTICLE U
A0M1MSTKAT1ON AND COLLEC TJON
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Administration,

The c o m m i s s i o n and municipality or county Agree

that the c o m m i s s i o n shall perform exclusively all the functions incidental to
th# adminsetrattoa and operation of the ordinance,
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Applicable Laws,

The c o m m i s s i o n and the municipality or county

af ree that the provisions of the local tax law together with applicable sections
of Titlo i% Chapter 14, and Title 59, Chapter lb, L'Uh Code Annotated H i l ,

I)

as 4 M « M , referred to m the local u s Uw, shall be Applicable to the 44.
i m m t r t i i a end operation ol the ordinance,
y> Disposition oi Fuads, kloaey collected pursuant to the ordinance
may be deposited m the state treasury to the credit o( a special fund and
may he drawn from the fund (or the purpose ot makiu* refunds9 (or the pur.
pose ol compensating and reimbursing the commission pursuant to Article IV
ol this Af reement and (or the purpose of transmitting to the municipality or
county the a m p u l to which it is entitled* Such transmittals shall be quarterly,
except that refunds may be made whenever necessary*
4* Rules, The commission shall preserve and adopt such rules
aorf regulations a s , in its judgment, are necessary or desirable (or the
adnaAaiatretie* and operation ol the ordinance and the distribution ol the
local MMi collected hereunder,
S» Preference,

l a l e s s the payor instructs otherwise and except

aa otherwise provided in this Agreement* the commission shall give no pr**
foreace ia a p p l e t meney receivod for tales aad use taxes owed by a taxpayer,
hag shall apply all moaioe collected to the sat is (action ol the claims ol the
o n t o and the claims ol the municipality or county aa their interests appear,
i» Security, The commission agrees that any security which it
hereafter requires to he (urmshed under the local tax law or the general state
aalee and use las laws will he upon such terms that it also will be available
for the payment ol the claims ol the municipality or county (or local taxes owing

r.:o

to it a s its interests Appear*

The c o m m i s s i o n shall not be required to change

the t o n n e oi any security now held by U,
?•

Records oi the commission^

The c o m m i s s i o n a g r e e s to permit

authorised personnel oi the municipality or county to examine the records and
procedures oi the c o m m i s s i o n concerning the local tax law, the ordinance and
r e c o r d s oi taxpayers subject thereto,
•«

Annexation.

The municipality agree* that the c o m m i s s i o n shall

not to required to give eifect to an annexation for the purpose oi collecting
and dtatr\toting local sales and use taxes earlier than the first day of the
calendar quarter which commences not l e s s than one month after notice in
wrttiag o i *a*d change is received by the commission*

The notice shall

include a veriiied copy oi the metes and bounds oi such newly annexed property,
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ALLOCATION OF TAX
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s t a t e , the place or places at which the retail s a l e s a r e consummated for the
porpoeee of this act shall to determined under rules and regulations prescribed
and adoptsd by the c o m m i s s i o n .

In the c a s e o i public utilities, the c o m m i s s i o n

shall apportion the revenue derived from the tax on such s e r v i c e s of said
utilities ia the municipality or county on an equitable basis pursuant to rules
and regulations to to prescribed and adopted by it.

:A)
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TlIK STATK OF PTAII
STATK TAX COMMISSION
SALT LAKK CITY, UTAH OUiU

June 24, 1975
IN REPLY REFER TO:
DIVISION:

Auditing - S a l e s
Salt Lake County
County Courthouse
Salt Lake City, Utah
Attn:

ATTENTION:

84111

Donald P.. Bosch

William E. Dunn
Commissioner

Gentlemen:
We wish to acknowledge receipc of your local sales and use tax
ordinance and tvo copies of the agreement for state administration of
the local sales and use tax.
We are keeping one copy of this agreement for our files and are
returning one copy of this agreement for your files.
Thank you for your cooperation and please feel free to contact us
at anytime if we may"be of service to you in any way.
Respectfully yours,
STATE TAX COMMISSION
&~$*^-*

01292:lr

Donald R. Bosch, Supervisor
Sales u Use Taxes
Auditing Division

00000*047

AGREEMENT
between
SALT LAKE COUNTY

5~

2nd
THE STATE TAX COMMISSION OF UTAH

'"
j;j;j ]

6

^75

R E C E I V E D BY
A u d i t i n g Division

THIS AGREEMENT is made and executed this / / > * day of

^msjc

1975, by and between SALT LAKE COUNTY, a body corporate and p o l i t i c of the State
of Utah, h e r e i n called the COUNTY, and the STATE TAX COMMISSION OF THE STATE
OF U T A H , an agency of the State of Utah, herein referred

to as the COMMISSION.

WITNESSETH:
Recital A .

Salt Lake County has heretofore enacted T i t l e 20, Chapter 1 of the

Revised Ordinances of Salt Lake County, 1966, entitled the Uniform Local Sales and
Use Tax O r d i n a n c e of the County of Salt Lake. Said ordinance p r o v i d e s for the levy
a n d collection of COUNTY sales and use taxes and is c u r r e n t l y in force and effect
as amended in M a y , 1975. A u t h o r i t y for the levy and collection of COUNTY sales
taxes is p r o v i d e d by State law and is contained in T i t l e 1 1 , Chapter 9, Utah Code
A n n o t a t e d , 1953, as amended, e n t i t l e d The Uniform Local Sales and Use Tax Law of
Utah.
Recital B.

The COUNTY has heretofore enacted T i t l e 20, Chapter 5 of the

Revised Ordinances of Salt Lake County, 1966, entitled Local Sales and Use T a x
A d d i t i o n for a L o w - F a r e P u b l i c T r a n s p o r t a t i o n System. Said ordinance p r o v i d e s
f o r the l e v y and collection of additional COUNTY sales and use taxes for the p u r p o s e
of f u n d i n g a p u b l i c t r a n s p o r t a t i o n system and is c u r r e n t l y in force and effect.
A u t h o r i t y for the levy and collection of said additional taxes is also p r o v i d e d b y
T i t l e 1 1 , Chapter 9, U. C. A . , 1953, as amended.
Recital C.

The COUNTY has heretofore enacted T i t l e 20, Chapter 2, of the

Revised Ordinances of Salt Lake County, 1966, entitled T r a n s i e n t Room T a x .

Said

o r d i n a n c e p r o v i d e s for th2 l e v y and collection of a tax on the transient occupancy
of rooms i n p u b l i c accomodations in the COUNTY and is c u r r e n t l y in force and effect
as amended i n M a y , 1975. A u t h o r i t y for the levy and collection of a COUNTY T r a n s i e n t
Room Tax is p r o v i d e d b y T i t l e 17, Chapter 3 1 , U . C . A . , 1953, as amended, e n t i t l e d
R e c r e a t i o n a l , T r a n s i e n t and Convention Bureaus and r e q u i r e s the levy and collection
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of the said tax to be accomplished in the s = me manner as is p r o v i d e d in T i t ! * 1 1 ,
Cnapter 9, U. C. A . , 1953, as amended, r e l a t i n g to the levy and collection of COUNTY
sales and use taxes.
Recital D.

Section 1 1 - 9 - 4 , U. C . A . , *,953, as amended, r e q u i r e s the COUNTY

to i n c l u d e i n its taxing ordinances a p r o v i s i o n tnat p r i o r to the levy and collection of
the p e r m i t t e d local taxes it shall contract w ; i h the State Tax Commission for the p e r necessary and inc : den!al to the collection, a d m i n i s t r a t i o n

formance of all functions

and operation of the said t a x i n g ordinances of the COUNTY.
THEREFORE, in consideration of the r e c i t a l s , requirements and other p r e m i s e s
hereof, the p a r t i e s agree as follows:
ARTICLE I
ADMINISTRATION AND COLLECTION
O r TAXES
1.

Administration.

T h e COMMISSION shall perform e x c l u s i v e l y all the f u n c t i o n s

incidental to the a d m i n i s t r a t i o n and operation of the recited COUNTY t a x i n g o r d i n a n c e s
( i n c l u d i n g the T r a n s i e n t Room Tax) .
2. A p p l i c a b l e State L a w s . The COMMISSION and the COUNTY agree that the
p r o v i s i o n s of T i t l e ]],

Chapter 9, together w i t h T i t l e 17, Chapter 3 1 , the a p p l i c a b l e

sections of T i t l e 59. Chapters 15 and 16, Ut=h Code Annotated 1953, as amended,
shall be applicable to the a d m i n i s t r a t i o n and operation of the COUNTY t a x i n g o r d i nances r e c i t e d above.
3.

Disposition of F u n d s .

Money collected pursuant to the COUNTY o r d i n a n c e s

may be deposited to the State T r e a s u r y to the c r e d i t of Special Tax Funds and may
be d r a w n from that f u n d for the purpose of making r e f u n d s , A r t i c l e III of this A g r e e m e n t
and for the purpose of t r a n s m i t t i n g to the COUNTY the amount to w h i c h the COUNTY is
entitled.
4.

Such transmittals to the COUNTY shall be q u a r t e r l y .
Rules.

The COMMISSION shall p r e s c r i b e and adopt such rules and r e g u l a t i o n s

a s , in its j u d g m e n t , are necessary o r d e s i r a b l e for the administration and o p e r a t i o n of
the COUNTY Ordinances and the d i s t r i b u t i o n of the local taxes collected h e r e u n d e r .
5.

Preference.

Unless the p a y o r i n s t r u c t s otherwise and except as otherwise

p r o v i d e d i n this A g r e e m e n t , the COMMISSION shall give no preference in a p p l y i n g
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money r e c e i v e d for the a p p r o p r i a t e taxes o.ved by a taxpayer, but shall a p p l y all
monies collected to the satisfaction of the claims of the State and the claims of tha
COUNTY as their interests appear.
6.

Security.

The COMMISSION agrees that any security w h i c h it hereafter

r e q u i r e s to be f u r n i s h e d under the COUNTY ordinances or the state laws r e c i t e d h e r e i n
w i l l be upon such terms that it also w i l l be available for the payment of the claims of
the COUNTY for local taxes o w i n g to it as its interests appear. The COMMISSION
shall not be r e q u i r e d to change the terms of any security now held by it and the
COUNTY shall not p a r t i c i p a t e in any security now held by the COMMISSION.
7.

Records of the COMMISSION. The COMMISSION agrees to p e r m i t a u t h o r i z e d

p e r s o n n e l of the COUNTY to examine the records

and precedures of the COMMISSION

c o n c e r n i n g the COUNTY tax collections and the records of taxpayers subject t h e r e t o .
8.

Change of A r e a . T h e COUNTY agrees that if the area subject to the COUNTY

O r d i n a n c e s is increased o r decreased, the COMMISSION shall not be r e q u i r e d to g i v e
effect to such change for the purpose of collecting and d i s t r i b u t i n g the local taxes
e a r l i e r than the f i r s t day of the calendar quarter w h i c h commences not less than one
month after w r i t t e n notice is received by the COMMISSION. The notice shall i n c l u d e
a v e r i f i e d copy of the metes and bounds of s^ich changes.
ARTICLE II
ALLOCATION OF TAXES COLLECTED
1.

In the event a r e t a i l e r , as defined in the state laws specified a b o v e , has no

permanent place of business in the State o r has more than one place of b u s i n e s s , the
place or places at w h i c h the retail sales are consummated for the purpose of t h i s
Agreement shall be determined u n d e r rules and regulations p r e s c r i b e d and adopted
b y the COMMISSION. In the case of p u b l i c u t i l i t i e s , the COMMISSION shall a p p o r t i o n
to the COUNTY revenue d e r i v e d from the tax on such services of said u t i l i t i e s in the
COUNTY on an equitable basis p u r s u a n t to rules and regulations to be p r e s c r i b e d
and adopted by i t .
ARTICLE HI
COSTS OF ADMINISTRATION AND COLLECTION
1.

As p r o v i d e d by Section 1 1 - 9 - 7 , U . C . A . , 1953, the COUNTY agrees that the

COMMISSION may charge the COUNTY and w i t h d r a w from the Special T a x F u n d
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i n c l u d i n g the COUNTY transportation tax func zr.c :r.e transient room tax f u n d , for the
purpose of a d m i n i s t e r i n g this Agreement, an arr.c-r.; not to exceed two and o n e - h a l f
percent (2 1/2^} of the amount of the net t3A = s col.'rctrd p u r s u a n t to t h t a p p r o p r i a t e
COUNTY o r d i n a n c e .

The parties agree tn.at the said 2-1/2° may be negotiated and

adjusted d o w n w a r d to a percentage that w i l l accurately represent the actual costs
of the COMMISSION in the performance hereof.
ARTICLE IV
GENERAL PROVISIONS
1.

Upon the execution hereof, the p r i o r agreements between the p a r t i e s h e r e t o ,

r e l a t i n g to the collection and a d m i n i s t r a t i o n of the permitted COUNTY t a x e s , shall
terminate and this Agreement shall take effect.

T h i s Agreement shall remain in effect

unless terminated in w r i t i n g by one of the parties hereto upon notice thereof to the
other p a r t y at least 90 days in advance of the desired termination date. T h i s A g r e e m e n t
may be modified in w r i t i n g b y the p a r t i e s hereto upcn mutual agreement t h e r e f o r .
IN WITNESS WHEREOF, the parties have caused this Agreement to be d u l y
executed t h i s

gth

day of

JU*J£

. 1975.

STATE TAX COMMISSION
OF UTAH
ATTEST:
, Chairman
its s e c r e t a r y
S A L T LAKE COUNTY, UTAH

3y
Salt Lake County

H Mftf" & <)i//yfv, rKHrwC Chairman
Board of County Commissioners

Clerk
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Art Xin, § 7

CONSTITUTION OF UTAH;

ally in such manner as the Legislature may provide.
1896

S e c 7. [Repealed.]

iW7

S e c 8. [Officer not to make profit out of public
moneys.]
The making of profit out of public moneys, or using
the same for any purpose not authorized by law, by
any public officer, shall be deemed a felony, and shall
be punished as provided by law, but part of such punishment shall be disqualification to hold public office.
1896

S e c 9. [State expenditure to b e kept within
revenues.]
No appropriation shall be made, or any expenditure
authorized by the Legislature, whereby the expenditure of the State, during any fiscal year, shall exceed
the total tax then provided for by law, and applicable
for such appropriation or expenditure, unless the Legislature making such appropriation, shall provide for
levying a sufficient tax, not exceeding the rates allowed in section seven of this article, to pay such appropriation or expenditure within such fiscal year.
This provision shall not apply to appropriations or
expenditures to suppress insurrections, defend the
State, or assist in defending the United States in time
of war.
1896
S e c 10. [All property taxable w h e r e situated.]
All corporations or persons in this State, or doing
business herein, shall be subject to taxation for State,
County, School, Municipal or other purposes, on the
real and personal property owned or used by them
within the Territorial limits of the authority levying
t h e tax.

1896

S e c 11. [Creation of State Tax Commission —
Membership — Governor to appoint —
Terms — Duties — County boards —
Duties.]
There shall be a State Tax Commission consisting
of four members, not more than two of whom shall
belong to the same political party. The members of
the Commission shall be appointed by the Governor,
by and with the consent of the Senate, for such terms
of office as may be provided by law. The State Tax
Commission shall administer and supervise the tax
laws of the State. It shall assess mines and public
utilities and adjust and equalize the valuation and
assessment of property among the several counties. It
shall have such other powers of original assessment
as the Legislature may provide. Under such regulations in such cases and within such limitations as the
Legislature may prescribe, it shall review proposed
bond issues, revise the tax levies of local governmental units, and equalize the assessment and valuation
of property within the counties. The duties imposed
upon the State Board of Equalization by the Constitution and Laws of this State shall be performed by the
State Tax Commission.
In each county of this State there shall be a County
Board of Equalization consisting of the Board of
County Commissioners of said county. The County
Boards of Equalization shall adjust and equalize the
valuation and assessment of the real and personal
property within their respective counties, subject to
such regulation and control by the State Tax Commission as may be prescribed by law. The State Tax
Commission and the County Boards of Equalization
shall each have such other powers as may be prescribed by the Legislature.
1959

424

S e c 12. [Stamp, income, occupation, license or
franchise tax permissible — Reference
to United States laws in imposition of
income taxes — Income or intangible
property taxes allocated t o public
school system.]
(1) Nothing in this Constitution shall be construed
to prevent the Legislature from providing a stamp
tax, or a tax based on income, occupation, licenses,
franchises, or other tax provided by law. The Legislature may provide for deductions, exemptions, or offsets on any tax based upon income, occupation, licenses, franchises, or other tax as provided by law
pursuant to this section.
(2) Notwithstanding any provision of this Constitution, the Legislature, in any law imposing income
taxes, may define the amount on, in respect to, or by
which the taxes are imposed or measured, by reference to any provision of the laws of the United States
as the same may be or become effective at any time or
from time to time and may prescribe exemptions or
modifications to any such provision.
(3) All revenue received from taxes on income or
from taxes on intangible property shall be allocated
to the support of the public school system as defined
in Article X, Sec. 2 of this Constitution.
1983
S e c 13. [Revenue from highway user and motor fuel taxes to b e used for highway
purposes.]
The proceeds from the imposition of any license
tax, registration fee, driver education tax, or other
charge related to the operation of any motor vehicle
upon any public highway in this state, and the proceeds from the imposition of any excise tax on gasoline or other liquid motor fuel used for propelling
such vehicles, except for statutory refunds and adjustments allowed thereunder and for costs of collection
and administration, shall be used exclusively for
highway purposes as follows:
(1) The construction, improvement, repair and
maintenance of city streets, county roads, and
state highways, including but not restricted to
payment for property taken for or damaged by
rights of way, and for administrative costs necessarily incurred for said purposes.
(2) The administration of a driver education
program.
(3) The enforcement of state motor vehicle and
traffic laws.
(4) Tourists and publicity expense in any single biennium not in excess of the lesser of the
following: (a).5 per cent of the total biennial revenues from motor fuel taxes, or (b) an amount
equal to the 1959-1961 biennium.
1962
Sec. 14. [Tangible personal property t a x exemption.]
Aircraft, watercraft, motor vehicles, and other tangible personal property, not otherwise exempt under
the laws of the United States or under this Constitution, may be exempted from taxation as property by
the Legislature. In the exercise of the discretion
granted under this section, however, the Legislature
may only exempt tangible personal property that is
required by law to be registered with the state before
it is used on a public highway, on a public waterway,
on public land, or in the air. If the Legislature exempts tangible personal property from taxation under this section, it shall provide for uniform statewide
fees or uniform statewide rates of assessment or levy
in lieu of the tax on such property. The value of any
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59-1-210

The commission shall adopt an official seal, and
59-1-206. Appointment of staff — Executive director — Administrative secretary — shall file an impression and description of the seal
Internal audit manager — Appeals of- with the Division of Archives. Copies of any records
in the possession of the commission may be authentifice staff — Division directors.
(1) T h e commission shall appoint the following cated with the seal of the commission attested by the
persons, who are qualified, knowledgeable, and expe- signature of the commission's administrative secrerienced in matters relating to their respective posi- tary, and when so authenticated shall be received in
tions, exempt under Chapter 19, Title 67, to serve a t evidence to the same extent and with the same effect
1987
the pleasure of, and who are directly accountable to, as the originals.
the commission:
(a) in consultation with the governor, a n exec- 59-1-210. General p o w e r s a n d duties.
The powers and duties of the commission are as
utive director who shall be confirmed by advice
follows:
and consent of t h e Senate;
(1) to sue a n d be sued in its own name;
(b) an administrative secretary;
(2) to adopt rules and policies consistent with
(c) an internal audit unit; and
the Constitution and laws of this state to govern
(d) a n appeals staff.
the commission, executive director, division di(2) Division directors shall be appointed by the exrectors, and commission employees in the perforecutive director subject to t h e approval of the commance of their duties;
mission. The division directors are exempt employees
under Chapter 19, Title 67, the State Personnel Man(3) to adopt rules and policies consistent with
agement Act.
the Constitution and laws of the state, to govern
county boards and officers in the performance of
(3) T h e executive director may, with the approval
any duty relating to assessment, equalization,
of the commission, employ additional staff necessary
and collection of taxes;
to perform the duties and responsibilities of the commission. These employees a r e subject to Chapter 19,
(4) to prescribe the use of forms relating to the
Title 67, t h e State Personnel Management Act.
assessment of property for state or local taxation,
(4) The internal audit unit shall provide the followthe equalization of those assessments, the reporting:
ing of property or income for state or local taxa(a) an examination to determine the honesty
tion purposes, or for t h e computation of those
and integrity of fiscal affairs, t h e accuracy and
taxes a n d t h e reporting of "any information, stareliability of financial statements and reports,
tistics, or data required by t h e commission;
and t h e adequacy and effectiveness of financial
(5) to administer and supervise the tax laws of
controls to properly record and safeguard the acthe state;
quisition, custody, and use of public funds;
(6) to prepare and maintain from year to year
(b) a n examination to determine whether coma complete record of all lands subject to taxation
mission administrators have faithfully adhered
in this state, and all machinery used in mining
to commission policies and legislative intent;
and all property or surface improvements upon or
(c) a n examination to determine whether t h e
appurtenant to mines or mining claims;
operations of the divisions and other units of the
(7) to exercise general supervision over assescommission have been conducted in an efficient
sors and county boards of equalization, and over
and effective manner;
other county officers in the performance of their
(d) a n examination to determine whether t h e
duties relating to the assessment of property and
programs administered by the divisions a n d
collection of taxes, so that all assessments of
other units of the commission have been effective
property are just and equal, according to fair
in accomplishing intended objectives; and
market value, and that the tax burden is distrib(e) a n examination to determine whether manuted without favor or discrimination;
agement control and information systems are ad(8) to reconvene any county board of equalizaequate and effective in assuring that commission
tion which, when reconvened, may only address
programs are administered faithfully, efficiently,
business approved by the commission and extend
and effectively.
the time for which any county board of equaliza(5) The appeals office shall receive and hear aption may sit for t h e equalization of assessments;
peals to the commission, a n d shall conduct the hear(9) to confer with, advise, and direct county
ings in compliance with formal written rules aptreasurers, assessors, and other county officers in
proved by t h e commission. The commission has final
matters relating to the assessment and equalizareview authority over the appeals.
1987
tion of property for taxation and the collection of
taxes;
59-1-207. E x e c u t i v e director's functions.
(10) to provide for and hold annually a t such
The commission shall prepare and implement a
time and place as may be convenient a district or
plan for the administration of the divisions and other
state convention of county assessors, auditors,
offices of the commission which do not report directly
and other county officers to consider and discuss
to t h e commission. The plan shall, by rule, establish
matters relative to taxation, uniformity of valuathe duties and responsibilities to be delegated to t h e
tion, and changes in the law relative to taxation
executive director.
1987
and methods of assessment, to which county assessors and other officers called to attend shall
59-1-208. Offices.
attend a t county expense;
The main office of the commission shall be located
(11) to direct proceedings, actions, a n d prosein Salt Lake City. The commission may establish
cutions to enforce the laws relating to the penalbranch offices necessary for the convenience of the
ties, liabilities, and punishments of public offipublic and the efficient performance of its duties.
cers, persons, and officers or agents or corpora1987
tions for failure or neglect to comply with the
59-1-209. Official seal — Authenticated copies
statutes governing t h e reporting, assessment,
of records as evidence.
and taxation of property;
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(12) to cause complaints to be made in the
proper court seeking removal from office of assessors, auditors, members of county boards, and
other assessing, taxing, or disbursing officers,
who are guilty of official misconduct or neglect of
duty;
(13) to require county attorneys to immediately institute and prosecute actions and proceedings in respect to penalties, forfeitures, removals, and punishments for violations of the
laws relating to the assessment and taxation of
property in their respective counties;
(14) to require any person to furnish any information required by the commission to ascertain
the value and the relative burden borne by all
kinds of property in the state, and to require from
all state and local officers any information necessary for the proper discharge of the duties of the
commission;
(15) to examine all records relating to the valuation of property of any person;
(16) to subpoena witnesses to appear and give
testimony and produce records relating to any
matter before the commission;
(17) to cause depositions of eyewitnesses to be
taken as in civil actions at the request of the
commission or any party to any matter or proceeding before the commission;
(18) to authorize any member or employee of
the commission tb administer oaths and affirmations in any matter or proceeding relating to the
exercise of the powers and duties of the commission;
(19) to visit periodically each county of the
state, to investigate and direct the work and
methods of local assessors and other officials in
the assessment, equalization, and taxation of
property, and to ascertain whether the law requiring the assessment of all property not exempt from taxation, and the collection of taxes,
have been properly administered and enforced;
(20) to carefully examine all cases where evasion or violation of the laws for assessment and
taxation of property is alleged, to ascertain
whether existing laws are defective or improperly administered;
(21) to furnish to the governor from time to
time such assistance and information as the governor requires;
(22) to transmit to the governor and to each
member of the Legislature recommendations as
to legislation which will correct or eliminate defects in the operation of the tax laws and will
equalize the burden of taxation within the state;
(23) to correct any error in any assessment
made by it at any time before the tax is due and
report the correction to the county auditor, who
shall enter the corrected assessment upon the assessment roll;
(24) to compile and publish statistics relating
to taxation in the state and prepare and submit
an annual budget to the governor for inclusion in
the state budget to be submitted to the Legislature;
(25) to perform any further duties imposed by
law, and exercise all powers necessary in the performance of its duties;
(26) to adopt a schedule of fees assessed for
services provided by the commission, unless otherwise provided by statute. The fee shall be reasonable and fair, and shall reflect the cost of services provided. Each fee established in this man-
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ner shall be submitted to and approved by the
Legislature as part of the commission's annual
appropriations request. The commission may not
charge or collect any fee proposed in this manner
without approval by the Legislature; and
(27) to comply with the procedures and requirements of Chapter 46b, Title 63, in its adjudicative proceedings.
1937
59-1-211. Uniform system of accounts.
(1) The commission shall establish a uniform system of accounts and when established it shall be followed by all taxing entities within the state.
(2) The commission may make rules directly relating to the administration of a uniform system of accounts and shall periodically publish these rules and
distribute them to all taxing entities.
(3) The commission shall certify a list of all taxing
entities that do not comply with the laws and rules
pertaining to uniform accounts to the county attorney
of the county in which the entity is located. The
county attorney shall immediately notify the official
or officials charged by law with complying with them.
If the official or officials fail to so comply within 60
days after receipt of the notice, the county attorney
shall commence proceedings in district court in mandamus to require performance.
1988
PART 3
MISCELLANEOUS PROVISIONS
59-1-301.

Payment under protest — Action to
recover.
In all cases of levy of taxes, licenses, or other demands for public revenue which is deemed unlawful
by the party whose property is taxed, or from whom
the tax or license is demanded or enforced, that party
may pay under protest the tax or license, or any part
deemed unlawful, to the officers designated and authorized by law to collect the tax or license; and then
the party so paying or a legal representative may
bring an action in the tax division of the appropriate
district court against the officer to whom the tax or
license was paid, or against the state, county, municipality, or other taxing entity on whose behalf it was
collected, to recover the tax or license or any portion
of the tax or license paid under protest.
1988
59-1-302.

Lien for sales, use, or withholding
taxes — Penalty for nonpayment —
Jeopardy proceedings.
(1) If any person liable to pay the sales, use, or
withholding tax neglects or refuses to pay the tax
after demand, the amount, including any interest, additional amount, addition to tax, or assessable penalty, together with any costs that may accrue in addition, is a lien in favor of the state upon all property
and rights to property, whether real or personal, belonging to that person.
(2) Unless another date is specifically fixed by law,
the lien imposed for all state taxes arises at the time
the assessment is made and continues until the liability for the assessed amount, or a judgment against
the taxpayer arising from that liability, is satisfied or
becomes unenforceable because of lapse of time.
(3) Any person required to collect, truthfully account for, and pay over the sales, use, or withholding
tax imposed by law who willfully fails to collect the
tax, fails to truthfully account for and pay over the
tax, or attempts in any manner to evade or defeat any
tax or the payment of the tax, shall, in addition to
other penalties provided by law, be liable to a penalty
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(c) Any person who willfully attempts to evade
or defeat any tax or the payment thereof is, in
addition to other penalties provided by law,
guilty of a second degree felony, except that, notwithstanding Section 76-3-301, the fine is not
less than $1,500 nor more than $25,000.
(d) The statute of limitations for prosecution
for a violation of this section is six years from the
date the tax should have been remitted.
(8) Upon making a record of its actions, and upon
reasonable cause shown, the commission may waive,
reduce, or compromise any of the penalties or interest
imposed under this part.
1988
59-1-402. Interest
The rate of interest applicable to any tax provision
administered directly by the commission is 12% annually.
1987
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state, if these political subdivisions or the federal
government grant substantially similar privileges to this state.
(c) Notwithstanding Subsection (1) and for all
taxes except individual income tax and corporate
franchise tax, the commission may, by rule, provide for the issuance of information concerning
the identity and other information of taxpayers
who have failed to file tax returns or to pay any
tax due.
(4) Reports and returns shall be preserved for at
least three years and then the commission may destroy them.
(5) Any person who violates this section is guilty of
a class B misdemeanor. If the offender is an officer or
employee of the state, he shall be dismissed from office and be disqualified from holding public office in
this state for a period of five years thereafter.
(6) This part does not apply to the property tax.
1987

59-1-403.

Confidentiality — Penalty — Application to property tax.
(1) Any tax commissioner, agent, clerk, or other
officer or employee of the commission may not divulge or make known in any manner any information
gained by him from any return filed with the commission. The officials charged with the custody of such
returns are not required to produce any of them or
evidence of anything contained in them in any action
or proceeding in any court, except:
(a) in accordance with judicial order;
(b) on behalf of the commission in any action
or proceeding under this title or other law under
which persons are required to file returns with
the commission;
(c) on behalf of the commission in any action
or proceeding to which the commission is a party;
or
(d) on behalf of any party to any action or proceeding under this title when the report or facts
shown thereby are directly involved in such action or proceeding. In any event, the court may
require the production of, and may admit in evidence, any portion of reports or of the facts shown
by them, as are specifically pertinent to the action or proceeding.
(2) This section does not prohibit:
(a) a person or his duly authorized representative from receiving a copy of any return or report
filed in connection with that person's own tax;
(b) the publication of statistics as long as they
are classified to prevent the identification of particular reports or returns;
(c) the inspection by the attorney general or
other legal representative of the state of the report or return of any taxpayer (i) who brings action to set aside or review the tax based on such
report or return, (ii) against whom an action or
proceeding is contemplated or has been instituted under this title, or (iii) against whom the
state has an unsatisfied money judgment.
(3) (a) Notwithstanding Subsection (1) and for purposes of administration, the commission may, by
rule, provide for a reciprocal exchange of information with the United States Internal Revenue
Service or the revenue service of any other state.
(b) Notwithstanding Subsection (1) and for all
taxes except individual income tax and corporate
franchise tax, the commission may, by rule,
share information gathered from returns and
other written statements with the federal government, any other state, any of their political
subdivisions, or any political subdivision of this

PART 5
PETITIONS FOR REDETERMINATION OF
DEFICIENCIES
59-1-501. Procedure for obtaining redetermination of a deficiency.
Any taxpayer may file a request for agency action,
petitioning the commission for redetermination of a
deficiency.
1987
59-1-502. Repealed.

1987

59-1-503. A s s e s s m e n t a n d p a y m e n t o f a m o u n t
determined.
(1) Following a redetermination of a deficiency by
the commission, the entire amount redetermined as
the deficiency by the decision of the commission,
which has become final, shall be assessed and shall be
paid within ten days after notice and demand from
the commission:
(2) If the taxpayer does not file a petition with the
commission within the time prescribed for filing the
petition, the deficiency, notice of which has been
mailed to the taxpayer shall be assessed, and shall be
paid within ten days after notice and demand from
the commission.
(3) For purposes of Subsections (1) and (2) the tenday period shall commence on the date of receipt of
the notice and demand.
1987
59-1-504. Time determination final.
The action of the commission on the taxpayer's petition for redetermination of deficiency shall be final
30 days after the date of mailing of the commission's
notice of agency action. All tax, interest, and penalties are due 30 days from the date of mailing, unless
the taxpayer seeks judicial review.
1987
59-1-505. Deposit of amount due prerequisite to
appeal.
A taxpayer who, after receiving a final decision
from the commission in accordance with the other
provisions of this part, desires to seek judicial review
of that decision shall deposit the full amount of the
taxes, interest, and penalties with the commission.
1987

PART 6
DISTRICT COURT TAX DIVISIONS
59-1-601. Tax division created in each district
court — Jurisdiction — Probate division not affected.
(1) (a) There is created a tax division in each of
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59-7-158

and upon t h e issuing of a certificate to such corporation by the Division of Corporations and Commercial
Code, setting forth the right of such corporation to
take such new name or use its former name as the
case may be. The Division of Corporations and Commercial Code may not issue any certificate permitting
any corporation to take or use the name of any corporation already organized in this state and which h a s
not suffered a forfeiture, or take or use a name so
closely resembling the name of any corporation already organized in this state as will tend to deceive.
1987

59-7-158. Confidentiality of information.
The confidentiality of returns and other information filed with the commission shall be governed by
Section 59-1-403.
1987
PART 2
N E T INCOME TAX
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59-7-206. Offsets against tax.
There shall be offset against the t a x imposed by
Section $g. 7-2QI for any period the amount of any tax
imposed on the taxpayer under Section 59-7-102 for
the same period. In the event that taxes, interest, and
penalties have been or shall be assessed against, paid
hy, or collected from a taxpayer under Section
59-7-201 t which assessment, payment, or collection
should have been made under Section 59-7-102, such
taxes, interest, and penalties shall be considered as
having been assessed, paid, or collected under Section
59-7-10J> as of the dates they were made.
1987
59-7-207. Corporations becoming subject to tax
— Assessment under other sections.
Wher$ a corporation formerly subject to tax under
Section 59-7-102 becomes subject to tax under Section
59-7-20 l f it shall file a n information return for t h e
income year in which the change occurs. The t a x for
the year i n which the change occurs will be assessed
under Section 59-7-102 and not under Section
59-7-201. For years subsequent to the year in which
the change occurs, the tax will be assessed under Section 59-7-201.
1987

59-7-201. Tax basis — Exceptions — Rate.
(1) There is imposed upon every bank or corporation except those exempt under Section 59-7-105 for
each taxable year, a t a x upon its net income derived 59-7-208, Provisions followed for p u r p o s e s of
from sources within this state on or after January 1,
tax collected.
1977, other than income for any period which the
For the purposes of the t a x collected under Section
bank or corporation is required to include in its tax 59-7-20^ and interest and penalties arising in conbase under Section 53-7-102.
nection therewith, the provisions of Section 53-7-153
(2) The t a x rate on t h e net income shall be:
shall be followed.
1987
(a) 4% for tax years beginning prior to J a n u ary 1, 1983;
PART 3
(b) 4.65% for t a x years beginning on or after
J a n u a r y 1, 1983; and
UNIFORM DIVISION OF INCOME F O R T A X
(c) 5% thereafter for tax years beginning on or
P U R P O S E S ACT
after January 1, 1984.
(3) In no case shall the tax be less than $100. 1987 59-7-301. Short title.
This part is known as the "Uniform Division of In59-7-202. "Net income" defined.
come for Tax Purposes Act."
1987
For purposes of the tax imposed by Section
59-7-201, net income derived from or attributable to 59-7-302. Definitions.
sources within this state includes income from tangiAs us^d in this part, unless the context otherwise
ble or intangible property located or having a situs in requires:
this state, regardless of whether carried on in intraU) "Business income" means income arising
state, interstate, or foreign commerce.
1987
from, transactions and activity in t h e regular
course of the taxpayer's trade or business and
59-7-203. C o m p u t a t i o n of n e t i n c o m e .
includes income from tangible and intangible
For purposes of the tax imposed by Section
property if the acquisition, management, and dis59-7-201, net income shall be determined in accorposition of the property constitutes integral parts
dance with the provisions of Sections 59-7-106
of the taxpayer's regular trade or business operathrough 59-7-122, except that wherever the date Detion^.
cember 31,1930 appears, the date December 31, 1958
(2) "Commercial domicile" means t h e princishall be substituted, and wherever the date J a n u a r y
pal
fclace from which the trade or business of the
1, 1931 appears, the date J a n u a r y 1, 1959 shall be
taxpayer is directed or managed.
substituted.
1987
(3) "Common ownership" in t h e case of corporations means the direct or indirect control or
59-7-204. Income attributed t o s o u r c e s w i t h i n
ownership of more than 50% of the outstanding
the state.
voting stock of the corporation carrying on uniFor purposes of the tax imposed by Section
tary business activity. Unitary business activity
59-7-201, the portion of net income denved from or
can Ordinarily be illustrated where the activities
attributable to sources within this state, shall be deof ttte corporations are:
termined in accordance with the rules set forth in the
(i) in t h e same general line of business,
Uniform Division of Income for Tax Purposes Act.
such as insurance, transportation, or fi1987
nance, or the manufacturing, wholesaling, or
59-7-205. Sections applicable for purposes of
retailing of similar products; ,
tax imposed.
(ii) steps in a vertically integrated enterFor purposes of the tax imposed by Section
prise or process; or
59-7-201, all of the provisions of the following sec(iii) horizontally integrated;
tions of this chapter shall be fully applicable: Section
and the corporations are economically inter59-7-101, Sections 59-7-123 through 59-7-152, Section
dependent as demonstrated by t h e exercise
59-7-154, Section 59-7-158, and Sections 59-7-301
fof strong centralized management, functhrough 59-7-321.
1987
tional integration, and attainment of opera-
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fraudulent information is guilty of a criminal violation as provided in Section 59-1-401
(4) Any person who, with intent to evade any tax
or any requirement of this chapter, or any lawful requirement of the commission, fails to pay the tax, or
to make, render, sign, or venfy any return, or to supply any information, within the time required by or
under this chapter, or who, with like intent, makes,
renders, signs, or verifies any false or fraudulent return or statement, or supplies any false or fraudulent
information, is liable to a civil penalty as provided in
Section 59-1-401, and is also guilty of a criminal violation as provided in Section 59-1-401
1987
59-10-542. Venue of offenses — Evidence.
The failure to do any act required by or under the
provisions of this chapter shall be deemed an act committed in part at the office of the commission The
certificate of the commission to the effect that a tax
has not been paid, that a return has not been filed, or
that information has not been supplied, as required
by or under the provisions of this chapter, shall be
prima facie evidence that such tax has not been paid,
that such return has not been filed, or that such information has not been supplied
1987
59-10-543. Burden of proof.
In any proceeding before the commission under this
chapter, the burden of proof shall be upon the petitioner except for the following issues, as to which the
burden of proof shall be upon the commission
(1) whether the petitioner has been guilty of
fraud with intent to evade tax,
(2) whether the petitioner is liable as the
transferee of property of a taxpayer, but not to
show that the taxpayer was liable for the tax,
and
(3) whether the petitioner is liable for any increase in a deficiency where such increase is asserted initially after a notice of deficiency was
mailed and a petition under Part 5, Chapter 1,
Title 59 is filed, unless such increase in deficiency is the result of a change or correction of
federal taxable income required to be reported,
and of which change or correction the commission had no notice at the time it mailed the notice
of deficiency
1987
59-10-544.

General powers and duties of the
commission.
(1) The commission shall administer and enforce
the tax herein imposed for which purpose it may divide the state into districts in each of which a branch
office of the commission may be maintained A county
may not be divided in forming a district
(2) The commission may designate agents for the
purpose of collecting income taxes and shall require
from each of them an adequate bond
(3) The commission, for the purpose of ascertaining
the correctness of any return or for the purpose of
making an estimate of taxable income of any person
where information has been obtained, may examine
or cause to have examined, by any agent or representative designated by it for that purpose, any books,
papers, records, or memoranda bearing upon the matters required to be included in the return, and may
require the attendance of the person rendering the
return or any officer or employee of such person, or
the attendance of any other person having knowledge
in the premises, and may take testimony and require
proof material for its information
(4) All revenue collected or received by the commission under this chapter shall be deposited daily

59-10-548

with the state treasurer The balance of such revenue, subject to the provisions of Sections 59-10-529
and 59-10-531 (relating to refunds), shall be periodically distributed and credited to the Uniform School
Fund Refunds shall be made by the commission, and
if not claimed within two years from the date of issuance shall revert to the state to be credited to the
Uniform School Fund, and no further claims may be
made upon the commission for the amounts of such
refunds
1987
59-10-545. Confidentiality of information.
(1) The confidentiality of returns and other information filed with the commission shall be governed
by Section 59-1-403
(2) The commission shall provide, or give access, to
the Office of Recovery Services within the Department of Social Services any relevant information regarding any taxpayer who has become obligated to
the office This information may be provided by the
Office of Recovery Services to any other state's child
support collection agency involved in enforcing that
support obligation
1987
59-10-546. Application of former law.
Nothing m this chapter applies to or affects any
tax, interest, or additions to tax or penalties, imposed
by or due under former Chapter 14, Title 59, in respect of taxable years commencing before J a n u a r y 1,
1973
1987
59-10-547.

Election Campaign Fund designations — Transfer from General Fund —
Form and procedure.
(1) (a) Every individual other than a nonresident
alien whose income tax liability, less any credit
allowed by this chapter, for any taxable year is
$1 or more may designate that $1 be paid into
the Election Campaign Fund established under
Section 59-10-548
(b) The commission shall transfer $1 from the
General Fund to the Election Campaign Fund for
each campaign designation made on an individual income tax return
(c) The transfer shall come from revenue generated from the sales and use tax
(2) (a) A designation under Subsection (1) may be
made with respect to any taxable year at the
time of filing the return for that taxable year
(b) The form for the return shall be prepared
by the commission to include provision for a campaign contnbution designation for any political
party as defined by Subsection 20-3-2(6) that has
qualified as a political party m the first six
months of the calendar year for which the return
is prepared
(c) The political parties shall be placed on the
form in alphabetical order
(d) Any individual who chooses to designate
funds to the election campaign fund shall place a
check mark opposite the name of the political
party on the form provided by the commission
(e) The form shall also contain a box m which
the taxpayer can indicate that no contribution is
to be made to any political party
1987

59-10-548.

Election Campaign Fund — Contents
— Disbursement and distribution —
Limitations on expenditures — Violations.
(1) There is established in the State Trust and
Agency Fund provided for under Section 51-5-4 a
trust fund to be known as the Election Campaign
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Section
59-12-116.

License and tax in addition to other licenses and taxes.
59-12-117. Refusal to make or falsifying returns —
Penalties — Criminal violations.
59-12-118. Administration of chapter by commission.
59-12-119. Revenue credited to General Fund.
Part 2
The Local Sales and Use Tax Act
59-12-201.
59-12-202.
59-12-203.
59-12-204.
59-12-205.
59-12-206.
59-12-207.

59-12-208.

Short title.
Purpose and intent.
County, city, or town may levy tax —
Contracts pursuant to Interlocal Cooperation Act.
Sales and use tax ordinance provisions
— Tax rate.
Ordinances to conform with statutory
amendments — Distribution of tax
revenue.
Collection of taxes by commission —
Charge for service.
Report of tax collections — Point of sale
when retailer has no permanent place
of business or more than one place of
business is determined by rule of commission — Public utilities.
When tax levied becomes effective.
Part 3
Transient Room Tax

59-12-301. Transient room tax — Rate.
59-12-302. Collection of tax.
Part 4
Resort Communities Tax
59-12-401.

Resort communities tax — Rate — Collection fees.
Part 5
Public Transit Tax

59-12-501.

Public transit tax — Rate — Voter approval.
PART 1
TAX COLLECTION

59-12-101. Short title.
This chapter is known as the "Sales and Use Tax
Act."

1987

59-12-102. Definitions.
As used in this chapter:
(1) "Commercial consumption" means the use
connected with trade or commerce and includes:
(a) the use of services or products by retail
establishments, hotels, motels, restaurants,
warehouses, and other commercial establishments;
(b) transportation of property by land,
water, or air;
(c) agricultural uses unless specifically exempted under this chapter; and
(d) real property contracting work.
(2) "Commission" means the State Tax Commission.

59-12-102

(3) "Component part" includes:
(a) poultry, dairy, and other livestock
feed, and their components;
(b) baling ties and twine used in the baling
of hay and straw;
(c) fuel used for providing temperature
control of orchards and commercial greenhouses doing a majority of their business in
wholesale sales, and for providing power for
off-highway type farm machinery; and
(d) feed, seeds, and seedlings.
(4)(a) "Medicine" means:
(i) insulin, syringes, and any medicine prescribed for the treatment of
human ailments by a person authorized
to prescribe treatments and dispensed
on prescription filled by a registered
pharmacist, or supplied to patients by a
physician, surgeon, or podiatrist;
(ii) any medicine dispensed to patients in a county or other licensed hospital if prescribed for that patient and
dispensed by a registered pharmacist or
administered under the direction of a
physician; and
(iii) any oxygen or stoma supplies prescribed by a physician or administered
under the direction of a physician or
paramedic,
(b) "Medicine" does not include:
(i) any auditory, prosthetic, ophthalmic, or ocular device or appliance; or
(ii) any alcoholic beverage.
(5) "Person" includes any individual, firm,
partnership, joint venture, association, corporation, estate, trust, business trust, receiver, syndicate, this state, any county, city, municipality,
district, or other local governmental entity of the
state, or any group or combination acting as a
unit.
(6) "Purchase price" means the amount paid or
charged for tangible personal property or any
other taxable item or service under Subsection
59-12-103(1), excluding only cash discounts
taken or any excise tax imposed on such purchase price by the federal government.
(7) "Residential use" means the use in or
around a home, apartment building, sleeping
quarters, and similar facilities or accommodations.
(8)(a) "Retail sale" means any sale within the
state of tangible personal property or any
other taxable item or service under Subsection 59-12-103 (1), other than resale of such
property, item, or service by a retailer or
wholesaler to a user or consumer.
(b) "Retail sale" includes sales by any
farmer or other agricultural producer of
poultry, eggs, or dairy products to consumers
if such sales have an average monthly sales
value of $125 or more.
(9) "Retailer" means a person engaged in a
regularly organized retail business in tangible
personal property or any other taxable item or
service under Subsection 59-12-103(1), and selling to the user or consumer and not for resale,
and includes commission merchants, auctioneers,
and all persons regularly engaged in the business
of selling to users or consumers within the state.
"Retailer" does not include farmers, gardeners,
stockmen, poultrymen, or other growers or agricultural producers producing and doing business
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as required by this chapter, shall pay, in addition to
the tax, penalties and interest as provided in Section
59 12-110
1988
59-12-108. Prepayment — Penalty.
(1) Any person whose tax liability under this part
and Part 2, was (a) $96,000 for the previous year, (b)
$24,000 for the previous quarter, or (c) whose estimated tax liability is $8,000 or more per month, as
determined by the commission, shall prepay not less
than 90% of the amount of state and local tax liability
for April and May of each year The commission shall
establish by rule the procedures and guidelines in
determining the tax liability under this section
(2) The prepayment shall be accompanied by a return showing the amount of the prepayment in the
form and manner determined by the commission The
prepayments shall be made to the commission on or
before June 15 each year
(3) The amount of the prepayment shall be a credit
against the amount of the taxes due and payable for
the quarterly period in which the payment became
due Penalties for late payment shall be as provided
in Section 59-1-401
1988
59-12-109. Confidentiality of information.
The confidentiality of returns and other information filed with the commission shall be governed by
Section 59-1-403
1987
59-12-110. Overpayments and deficiencies.
(1) As soon as practicable after the return is filed,
the commission shall examine it If it then appears
that the correct amount of tax to be remitted is
greater or less than that shown on the return to be
due, the tax shall be recomputed If the amount paid
exceeds that which is due, the excess, together with
interest thereon at the rate prescribed in Section
59-1-402 from the date of overpayment, shall be credited or refunded to the person paying it, upon written
application, if it is determined that the overpayment
was not made for the purpose of investment
(2) If any tax, penalty, or interest has been paid
more than once or has been erroneously collected or
computed, the commission shall credit it on any
amounts then due from that person to the state under
this chapter or under any other taxing law, the administration of which is vested in the commission,
and the balance shall be refunded to that person or
his successors, administrators, executors, or assigns
No such credit or refund is allowed unless a claim is
filed with the commission within three years from
date of overpayment
(3) If any amount has been erroneously determined
to be due from any person, the commission shall authorize the cancellation of the amounts upon its
records
(4) If the amount paid is less than the amount due,
interest at the rate prescribed m Section 59-1-402
shall be added to the difference due computed from
the time the return was due
(5) If any part of the deficiency is due to negligence
or intentional disregard of authorized rules with
knowledge thereof, but without intent to defraud,
there shall be added a penalty as provided in Section
59-1-401 and interest at the rate prescribed in Section 59-1-402 to the amount of the deficiency from the
time the return was due
(6) If any part of the deficiency is due to fraud with
the intent to evade, there shall be added a penalty as
provided in Section 59-1-401 and interest at the rate
prescribed in Section 59-1-402 to the amount of the
deficiency from the time the return was due
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(7) The deficiencies in tax, together with penalties
and interest imposed by this section, shall be due and
payable by the taxpayer within ten days after notice
and demand by the commission, except that when the
commission determines that a greater amount was
due than was shown on the return, and the tax is not
deemed to be in jeopardy, the additional tax, penalty
and interest shall be due and payable within 30 days
after the commission mailed its report of deficiency
determination
(8) Except if a deficiency is due to fraud with intent
to evade tax or of a failure to file a return, the
amount of taxes imposed by this chapter shall be assessed within three years after the return was filed
and if not so assessed no proceeding for the collection
of the taxes shall be begun after the expiration of the
period
(9) In the case of a false or fraudulent return or
payment with intent to evade tax or of failure to file a
return, the tax may be assessed or a proceeding for
the collection of the tax may commence without assessment at any time
1987
59-12-111.

Licensee to keep records — Failure
to make return — Penalties.
(1) Each person engaging or continuing in any
business in this state for the transaction of which a
license is required under this chapter shall (a) keep
and preserve suitable records of all sales made by the
person and other books or accounts necessary to determine the amount of tax for the collection of which
the person is liable under this chapter in a form prescribed by the commission, (b) keep and preserve for
a period of three years all such books, invoices, and
other records, and (c) open such records for examination at any time by the commission or its duly authorized agent If no return is made by any person required to make returns as provided in this chapter,
the commission shall give written notices by mail
postpaid to such person to make such return within a
reasonable time to be designated by the commission
or alternatively, the commission may make an estimate for the period or periods or any part thereof m
respect to which such person failed to make a return,
based upon any information in its possession or that
may come into its possession of the total sales subject
to the tax imposed by this chapter Upon the basis of
this estimate the commission may compute and determine the amount of tax required to be paid to the
state Such return shall be prima facie correct for the
purposes of this chapter and the amount of the tax
due thereon shall be subject to the penalties and interest as provided in Sections 59-1-401 and 59-1-402
Promptly thereafter the commission shall give to
such person written notice by mail postpaid of such
estimate, determination, penalty, and interest
(2) If any person not holding a sales tax license
under Section 59-12-106 or a valid use tax registration certificate makes a purchase of tangible personal
property for storage, use, or other consumption m this
state and fails to file a return or pay the tax due
within 170 days from the time the return is due, this
person shall pay a penalty as provided in Section
59-1-401 plus interest at the rate prescribed in Section 59-1-402 and all other penalties and interest as
provided by this title
1987
59-12-112. Tax a lien when selling business —
Liability of purchaser.
The tax imposed by this chapter shall be a hen
upon the property of any person who sells out his
business or stock of goods or quits business Such per-
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59-12-119

shall be exercised by the commission which may prescribe forms and rules to conform with this chapter
for the making of returns and for the ascertainment,
assessment, and collection of the taxes imposed under
this chapter.
1987
59-12-119. R e v e n u e credited to General Fund.
All revenue collected or received by the commission
from the licenses and taxes imposed under this chapter shall be deposited daily with the state treasurer to
be credited by him to the General Fund.
1987

PART 2
THE LOCAL SALES AND USE TAX ACT
59-12-201. Short title.
This part shall be known as ' T h e Local Sales and
Use Tax Act."
1887
59-12-202. P u r p o s e a n d i n t e n t
It is the purpose of this part to provide the counties,
cities, and towns of the state with a n added source of
revenue and to thereby assist them to meet their
growing financial needs. It is t h e legislative intent
t h a t this added revenue be used to the greatest possible extent by the counties, cities, and towns to finance
their capital outlay requirements and to service their
bonded indebtedness.
1987
59-12-203. County, city, or t o w n m a y levy tax —
Contracts p u r s u a n t to Interlocal Cooperation Act.
Any county, city, or town may levy a sales and use
tax under this part. Any county, city, or town which
elects to levy such sales and use tax may enter into
agreements authorized by Chapter 13, Title 11, the
Interlocal Cooperation Act, and may use any or all of
the revenues derived from the imposition of such tax
for the mutual benefit of local governments which
elect to contract with one another pursuant to the
Interlocal Cooperation Act.
1987
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under a sales and use tax ordinance enacted in accordance with this part by a n y county, city, or town in
any other county in this statey shall be exempt from
the tax due under this ordinance.
(6) Such t a x ordinance shall include a provision
that any person subject to t h e provisions of a city or
town sales and use t a x shall be exempt from the
county sales and use t a x if the city or town sales and
use tax is levied under a n ordinance including provisions in substance as follows:
(a) a provision imposing a t a x upon every retail sale of items listed in Section 59-12-L03
made within the city or town a t the rate imposed
by the county in which it is situated pursuant to
Subsection (2);
(b) provisions substantially t h e same a s those
contained in P a r t 1, Chapter 12, Title 59, insofar
as they relate to sales and use taxes, except t h a t
the name of the city or town as the taxing agency
shall be substituted for t h a t of the state where
necessary for t h e purposes of this part;
(c) a provision t h a t t h e city or town shall contract prior to the effective date of the city or town
sales and use tax ordinance with t h e commission
to perform all functions incident to t h e administration or operation of the sales and use tax ordinance of the city or town;
(d) a provision t h a t t h e sale, storage, use, or
other consumption of tangible personal property,
the gross receipts from t h e sale of or t h e cost of
which has been subject to sales or use tax under a
sales and use tax ordinance enacted in accordance with this part by any county other t h a n
the county in which the city or town is located, or
city or town in this state, shall be exempt from
the tax; and
(e) a provision that the amount of any tax paid
under Part 1, Chapter 12, Title 59 shall not be
included as a part of the purchase price paid or
charged for a taxable item.
1988
59-12-205.

Ordinances to conform with statutory amendments — Distribution of tax
59-12-204. Sales and u s e tax o r d i n a n c e provirevenue.
sions — Tax rate.
(1) All counties, cities, and towns, in order to main(1) The tax ordinance adopted pursuant to this part tain in effect sales and use tax ordinances p u r s u a n t to
shall impose a tax upon those items listed in Section this part, shall, within 30 days of any amendment of
59-12-103.
any applicable provisions of P a r t 1, Chapter 12, Title
(2) Except as provided in Subsection 59-12-205 (2), 59, adopt amendments of their respective sales and
such tax ordinance shall include a provision imposing use tax ordinances to conform with t h e amendments
a tax upon every retail sale of items listed in Section to Part 1, Chapter 12, Title 59, insofar as they relate
59-12-103 made within a county, including areas con- to sales and use taxes.
tained within the cities and towns thereof a t the rate
(2) Any county, city, or town may distribute its
of 3U% or any fractional part of such %U% of the pur- sales or use tax revenues by means other t h a n point
chase price paid or charged.
of sale or use by notifying the commission in writing
(3) Such tax ordinance shall include provisions of such decision, no later than 30 days before comsubstantially t h e same as those contained in Part 1, mencement of the next tax accrual period. After such
Chapter 12, Title 59, insofar as they relate to sales or notice is given, a county, city, or town may increase
use tax, except t h a t t h e name of the county as the the tax authorized by this part to a total of 58/64%
taxing agency shall be substituted for t h a t of the from July 1,1986, through December 31,1989, and to
state where necessary for the purpose of this part and a total of 1% on J a n u a r y 1,1990 of the purchase price
that a n additional license is not required if one h a s paid or charged, excluding a public transit sales a n d
been or is issued under Section 59-12-106.
use tax as provided in Section 59-12-501 and a resort
(4) Such t a x ordinance shall include a provision communities sales t a x as provided in Section
t h a t t h e county shall contract, prior to the effective 59-12-401. This tax shall be collected and distributed
date of the ordinance, with the commission to perform as follows:
all functions incident to t h e administration or opera(a) From J u l y 1, 1985, through December 3 1 ,
tion of the ordinance.
1989, 25% of t h e t a x revenue shall be paid to
(5) Such t a x ordinance shall include a provision
each county, city, and town providing notice unt h a t the sale, storage, use, or other consumption of
der this section, based upon t h e percentage t h a t
tangible personal property, t h e purchase price or t h e
the population of the county, city, or town bears
cost of which h a s been subject to sales or use tax
to the total population of all such entities provid-
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ing notice under this section, and 75% based
upon the point of sale or use of the transaction.
(b) From J a n u a r y 1, 1990, through June 30,
1991, 35% of the tax revenue shall be paid to
each county, city, and town providing notice under this section, based upon the percentage that
the population of the county, city, or town bears
to the total population of all such entities providing notice under this section, and 65% based
upon the point of sale or use of the transaction.
(c) From July 1, 1991, through June 30, 1992,
40% of each dollar collected from the sales and
use tax authorized by this part shall be paid to
each county, city, and town providing notice under this section, based upon the percentage that
the population of the county, city, or town bears
to the total population of all such entities providing notice under this section, and 60% based
upon the point of sale or use of the transaction.
(d) From July 1, 1992, through June 30, 1993,
45% of each dollar collected from the sales and
use tax authorized by this part shall be paid to
each county, city, and town providing notice under this section, based upon the percentage that
the population of the county, city, or town bears
to the total population of all such entities providing notice under this section, and 55% based
upon the point of sale or use of the transaction.
(e) From and after July 1, 1993, 50% of each
dollar collected from the sales and use tax authorized by this part shall be paid to each county,
city, and town providing notice under this section, based upon the percentage that the population of the county, city, or town bears to the total
population of all such entities providing notice
under this section, and 50% based upon the point
of sale or use of the transaction.
(3) Notwithstanding any provision of Subsection
(2), no county, city, or town that has given notice
under this section shall receive a tax revenue distribution less than 3Ai% of the sales and use tax revenue
collected within its boundaries. The commission shall
proportionally reduce quarterly distributions to any
county, city, or town, which, but for the reduction,
would receive a distribution in excess of 58/64% from
July 1, 1986, through December 31, 1989, and 1%
beginning January 1, 1990, of the sales and use tax
revenue collected within its boundaries.
(4) Population figures for purposes of this section
shall be determined according to the last decennial
census taken by the United States Department of
Commerce.
(5) T h e p o p u l a t i o n of a c o u n t y for p u r p o s e s of t h i s
section s h a l l b e d e t e r m i n e d solely from t h e u n i n c o r p o r a t e d a r e a of t h e c o u n t y .
1988

59-12-206.

Collection of taxes by commission —
Charge for service.

All s a l e s a n d u s e t a x e s collected by t h e c o m m i s s i o n
p u r s u a n t to c o n t r a c t w i t h a n y city, t o w n , or c o u n t y
s h a l l be t r a n s m i t t e d b y t h e c o m m i s s i o n to s u c h city,
t o w n , or c o u n t y q u a r t e r l y , a n d t h e c o m m i s s i o n s h a l l
c h a r g e t h e city, t o w n , or c o u n t y for t h e c o m m i s s i o n ' s
s e r v i c e s specified in t h i s p a r t a n a m o u n t sufficient to
r e i m b u r s e t h e c o m m i s s i o n for t h e cost to it in r e n d e r i n g t h e s e r v i c e s . T h i s c h a r g e m a y not exceed a n
a m o u n t e q u a l to 2- l /2% of t h e s a l e s or u s e t a x imposed
b y t h e o r d i n a n c e of t h e a p p l i c a b l e city, t o w n , or
county.
1987

59-12-207.

Report of tax collections — Point of
sale when retailer has no permanent

59-12-401

place of business or more than one
place of business is determined by rule
of commission — Public utilities.
All sales and use taxes collected under this part
shall be reported to the commission on forms which
accurately identify the location where the sale or use
transaction was consummated. If a retailer has no
permanent place of business in the state or has more
than one place of business, the place or places at
which the retail sales are consummated for the purposes of this part shall be determined under rules of
the commission. In those counties where the taxes
herein authorized are imposed, public utilities as defined by Title 54, are not obligated to determine the
place or places within any county where public utility
services are rendered, and the commission shall apportion to cities and towns within the respective
counties, revenues arising from such services, on an
equitable basis pursuant to an appropriate formula
and under rules to be prescribed and adopted by it.
1987

59-12-208. When tax levied becomes effective.
Any tax levied under this part by any county, city,
or town shall become effective on the first day of July,
October, January, or April following the effective
date of the respective ordinance.
1987
PART 3
TRANSIENT ROOM TAX
59-12-301. Transient room tax — Rate.
Any board of county commissioners may raise revenue by the imposition of a transient room tax. This
tax may not exceed 3% of the rent for every occupancy of a suite, room, or rooms on all persons, companies, corporations, or other like and similar persons, groups, or organizations doing business as motor courts, motels, hotels, inns, or like and similar
public accommodations. Any board of county commissioners may, from time to time, increase or decrease
such transient room tax as necessary or desirable,
and shall regulate the same by ordinance.
1987
59-12-302. Collection of tax.
The transient room tax shall be levied at the same
time and collected in the same manner as is provided
in Part 2, Chapter 12, Title 59.
1987
PART 4
RESORT COMMUNITIES TAX
59-12-401.

Resort communities tax — Rate —
Collection fees.
(1) In addition to other sales taxes, a city or town
in which the transient room capacity equals or exceeds the permanent census population may impose a
sales tax of up to 1% subject to exemptions provided
for in Section 59-12-104, and shall exempt from that
additional tax wholesale sales and sales of single
items for which consideration paid is $2,500 or more.
(2) An amount equal to the total of any costs incurred by the state in connection with the implementation of Subsection (1) which exceed, in any year, the
revenues received by the state from its collection fees
received in connection with the implementation of
Subsection (1) shall be paid over to the state General
Fund by the cities and towns which impose the tax
provided for in Subsection (1). Payment costs shall be
allocated proportionally among those cities and towns
according to the amount of revenue the respective
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(g) The hearing shall be recorded at the
agency's expense.
(h) Any party, at his own expense, may have a
person approved by the agency prepare a transcript of the hearing, subject to any restrictions
that the agency is permitted by statute to impose
to protect confidential information disclosed at
the hearing,
(i) All hearings shall be open to all parties.
(2) This section does not preclude the presiding officer from taking appropriate measures necessary to
preserve the integrity of the hearing.
1988
63-46b-9.

Procedures for formal adjudicative
proceedings — Intervention.
(1) Any person not a party may file a signed, written petition to intervene in a formal adjudicative proceeding with the agency. The person who wishes to
intervene shall mail a copy of the petition to each
party. The petition shall include:
(a) the agency's file number or other reference
number;
(b) the name of the proceeding;
(c) a statement of facts demonstrating that the
petitioner's legal rights or interests are substantially affected by the formal adjudicative proceeding, or that the petitioner qualifies as an intervener under any provision of law; and
(d) a statement of the relief that the petitioner
seeks from the agency.
(2) The presiding officer shall grant a petition for
intervention if he determines that:
(a) the petitioner's legal interests may be substantially affected by the formal adjudicative
proceeding; and
(b) the interests of justice and the orderly and
prompt conduct of the adjudicative proceedings
will not be materially impaired by allowing the
intervention.
(3)(a) Any order granting or denying a petition to
intervene shall be in writing and sent by mail to
the petitioner and each party.
(b) An order permitting intervention may impose conditions on the intervener's participation
in the adjudicative proceeding that are necessary
for a just, orderly, and prompt conduct of the adjudicative proceeding.
(c) The presiding officer may impose the conditions at any time after the intervention.
1987
63-46b-10.

Procedures for formal adjudicative
proceedings — Orders.
In formal adjudicative proceedings:
(1) Within a reasonable time after the hearing, or after the filing of any post-hearing papers
permitted by the presiding officer, or within the
time required by any applicable statute or rule of
the agency, the presiding officer shall sign and
issue an order that includes:
(a) a statement of the presiding officer's
findings of fact based exclusively on the evidence of record in the adjudicative proceedings or on facts officially noted;
(b) a statement of the presiding officer's
conclusions of law;
(c) a statement of the reasons for the presiding officer's decision;
(d) a statement of any relief ordered by
the agency;
(e) a notice of the right to apply for reconsideration;
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(f) a notice of any right to administrative
or judicial review of the order available to
aggrieved parties; and
(g) the time limits applicable to any reconsideration or review.
(2) The presiding officer may use his experience, technical competence, and specialized
knowledge to evaluate the evidence.
(3) No finding of fact that was contested may
be based solely on hearsay evidence unless that
evidence is admissible under the Utah Rules of
Evidence.
(4) This section does not preclude the presiding officer from issuing interim orders to:
(a) notify the parties of further hearings;
(b) notify the parties of provisional rulings
on a portion of the issues presented; or
(c) otherwise provide for the fair and efficient conduct of the adjudicative proceeding.
1988

63-46b-ll. Default
(1) The presiding officer may enter an order of default against a party if:
(a) a party in an informal adjudicative proceeding fails to participate in the adjudicative
proceeding;
(b) a party to a formal adjudicative proceeding
fails to attend or participate in a properly scheduled hearing after receiving proper notice; or
(c) a respondent in a formal adjudicative proceeding fails to file a response under Section
63-46b-6.

(2) An order of default shall include a statement of
the grounds for default and shall be mailed to all
parties.
(3) (a) A defaulted party may seek to have the
agency set aside the default order, and any order
in the adjudicative proceeding issued subsequent
to the default order, by following the procedures
outlined in the Utah Rules of Civil Procedure.
(b) A motion to set aside a default and any
subsequent order shall be made to the presiding
officer.
(c) A defaulted party may seek agency review
under Section 63-46b-12, or reconsideration under Section 63-46b-13, only on the decision of the
presiding officer on the motion to set aside the
default.
(4) (a) In an adjudicative proceeding begun by the
agency, or in an adjudicative proceeding begun
by a party that has other parties besides the
party in default, the presiding officer shall, after
issuing the order of default, conduct any further
proceedings necessary to complete the adjudicative proceeding without the participation of the
party in default and shall determine all issues in
the adjudicative proceeding, including those affecting the defaulting party.
(b) In an adjudicative proceeding that has no
parties other than the agency and the party in
default, the presiding officer shall, after issuing
the order of default, dismiss the proceeding. 1988
63-46b-12. Agency review — Procedure.
(1) (a) If a statute or the agency's rules permit parties to any adjudicative proceeding to seek review
of an order by the agency or by a superior agency,
the aggrieved party may file a written request
for review within 30 days after the issuance of
the order with the person or entity designated for
that purpose by the statute or rule.
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(7) two circuit judges in the Seventh District;
and
(8) one circuit judge in the Eighth District.
1988

78-1-3. Effect of act on election functions.
(1) Any justice or judge of a court of record, whose
election to office was effective on or before July 1,
1985, shall hold the office for the remainder of the
term to which he was elected. The justice or judge is
subject to an unopposed retention election as provided
by law at the general election immediately preceding
the expiration of the respective term of office.
(2) Any justice or judge of a court of record whose
appointment to office was effective on or before July
1, 1985, is subject to an unopposed retention election
as provided by law at the first general election held
more than three years after the date of the appointment.
(3) Any justice or judge of a court of record whose
appointment to office was effective after July 1,1985,
is subject to an unopposed retention election as provided by law at the first general election held more
than three years after the date of the appointment.
1988

CHAPTER 2
SUPREME COURT
Section
78-2-1.

Number of justices — Term — Chief justice
and associate chief justice — Selection
and functions.
78-2-1.5, 78-2-1.6. Repealed.
78-2-2. Supreme Court jurisdiction.
78-2-3. Repealed.
78-2-4. Supreme Court — Rulemaking, judges pro
tempore, and practice of law.
78-2-5. Repealed.
78-2-6. Appellate court administrator.
78-2-7. Repealed.
78-2-7.5. Service of sheriff to court.
78-2-8 to 78-2-14. Repealed.
78-2-1. Number of justices — Term — Chief justice and associate chief justice — Selection and functions.
(1) The Supreme Court consists of five justices.
(2) A justice of the Supreme Court shall be appointed initially to serve until the first general election held more than three years after the effective
date of the appointment. Thereafter, the term of office
of a justice of the Supreme Court is ten years and
commences on the first Monday in January, next following the date of election. A justice whose term expires may serve, upon request of the Judicial Council,
until a successor is appointed and qualified.
(3) The justices of the Supreme Court shall elect a
chief justice from among the members of the court by
a majority vote of all justices. The term of the office of
chief justice is four years. The chief justice may not
serve successive terms. The chief justice may resign
from the office of chief justice without resigning from
the Supreme Court. The chief justice may be removed
from the office of chief justice by a majority vote of all
justices of the Supreme Court.
(4) If the justices are unable to elect a chief justice
within 30 days of a vacancy in that office, the associate chief justice shall act as chief justice until a
chief justice is elected under this section. If the associate chief justice is unable or unwilling to act as
chief justice, the most senior justice shall act as chief
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justice until a chief justice is elected under this section.
(5) In addition to the chief justice's duties as a
member of the Supreme Court, the chief justice has
additional duties as provided by law.
(6) There is created the office of associate chief justice. The term of office of the associate chief justice is
two years. The associate chief justice may serve in
that office no more than two successive terms. The
associate chief justice shall be elected by a majority
vote of the members of the Supreme Court and shall
be allocated duties as the chief justice determines. If
the chief justice is absent or otherwise unable to
serve, the associate chief justice shall serve as chief
justice. The chief justice, where not inconsistent with
law, may delegate responsibilities to the associate
chiefjustice.
1988
78-2-1.5,78-2-1.6. Repealed.

1971,1981

78-2-2. Supreme Court jurisdiction.
(1) The Supreme Court has original jurisdiction to
answer questions of state law certified by a court of
the United States.
(2) The Supreme Court has original jurisdiction to
issue all extraordinary writs and authority to issue
all writs and process necessary to carry into effect its
orders, judgments, and decrees or in aid of its jurisdiction.
(3) The Supreme Court has appellate jurisdiction,
including jurisdiction of interlocutory appeals, oven
(a) a judgment of the Court of Appeals;
(b) cases certified to the Supreme Court by the
Court of Appeals prior to final judgment by the
Court of Appeals;
(c) discipline of lawyers;
(d) final orders of the Judicial Conduct Commission;
(e) final orders and decrees in formal adjudicative proceedings, originating with:
(i) the Public Service Commission;
(ii) the State Tax Commission;
(iii) the Board of State Lands;
(iv) the Board of Oil, Gas, and Mining;
(v) the state engineer;
(f) final orders and decrees of the district court
review of informal adjudicative proceedings of
agencies under Subsection (e);
(g) a final judgment or decree of any court of
record holding a statute of the United States or
this state unconstitutional on its face under the
Constitution of the United States or the Utah
Constitution;
(h) interlocutory appeals from any court of
record involving a charge of a first degree or capital felony;
(i) appeals from the district court involving a
conviction of a first degree or capital felony; and
(j) orders, judgments, and decrees of any court
of record over which the Court of Appeals doesw
not have original appellate jurisdiction.
(4) The Supreme Court may transfer to the Court
of Appeals any of the matters over which the Supreme Court has original appellate jurisdiction, except the following:
(a) first degree and capital felony convictions;
(b) election and voting contests;
(c) reapportionment of election districts;
(d) retention or removal of public officers;
(e) general water adjudication;
(f) taxation and revenue; and

